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This case presents the issues of whether the Civil 
Aeronautics Board has illegally made maximum rates for 
domestic passenger air fares and whether specific tariffs 
filed in accordance with the Board's maximum rate formula 
are the responsibility of the Board and illegal. In addi- 
tion, Petitioners raise the issue of whether those tariffs 
are unjust and unreasonable and are discriminatory on 
their face, and therefore should have been investigated 
even if they are not deemed the responsibility of the 


Board. 


Case Previously Before the Court 
on Interlocutory Motion 


This case has previously been before the Court ona 
motion for interlocutory relief filed by Petitioners on 
December 11, 1969. Oral argument on that motion “ae held 
on January 7, 1970. An order of the Court with respect to 
that motion was entered on January 9, 1970, and further 


decision on that motion is pending. 
STATUTES INVOLVED 


The statutes pertaining to the merits of this case 


are set forth in an addendum at the end of this briéf. 


REFERENCES TO RULINGS 


The orders involved in this case are the orders of the 
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Civil Aeronautics Board of September 12 and 30, 1969. 


STATEMENT OF THE CASE 


Summary 


This case involves the process of ratemaking -- and 
specific rates made in this process -- by the Civil Aero- 
nautics Board (hereinafter "CAB" or "Board"). Petitioners 
are thirty-two Members of Congress, who intervened before 
the Board in the case entitled Passenger Fare Revisions 
Proposed by Domestic Trunklines, number 21322 on the 
Board's docket. 1/ : Petitioners are proceeding in their 
capacities as users of the airways and representatives of 
their respective constituencies and of other members of 
the public who travel by air. They contend here, as they 
contended before the Board, that the Board has made domes- 
tic passenger rates and assumed responsibility for corres- 
ponding tariffs which went into effect in October of 1969. 
Petitioners believe that the Board's decisions were reached 
in contravention of the statutory requirements of the Fed- 
eral Aviation Act of 1958 and the Administrative Procedure 
Act. 

By this appeal, Petitioners seek invalidation of the 
Board-made rates and corresponding tariffs and a decision 
that the Board must adhere to the Federal Aviation Act of 


1958 in determining rates. 


1l/ Hereinafter cited as Passenger Fare Revisions. 


The thrust of Petitioners' position on the aes is 
as follows: The Board, when it makes rates, is required to 
adhere to certain statutory rules. It must, under section 
1002(d) of the Federal Aviation Act of 1958, 2/ first find 


the prevailing tariffs and those proposed by the carriers 


to be unlawful, after proper notice is given and an appro- 
priate hearing is held. It must then take certain substan- 
tive standards -- set forth in detail in sections 102 and 
1002(e) of the statute -- into account. Petitioners contend 
that the Board has made rates -- although it did not proclaim 
that it was doing so; that it acted in violation of the stat- 
utory rules just mentioned; that the Board should not be per- 


mitted to evade or avoid its statutory duties by disclaiming 


an intention to make rates when it in fact does make rates; 


and that the specific tariffs filed by the carriers and based 
on the Board's illegal rates are the responsibility!) of the 
Board and suffer from the same illegalities as the Board's 
rate formula. Petitioners further contend that, even if the 
tariffs are regarded as the responsibility of the carriers, 


rather than the Board, those tariffs are unjust and! unreason- 


able and discriminatory, and should have been investigated by 


the Board. 


| 
2/ The Federal Aviation Act of 1958 is found at 49' U.S.C. §§ 
T301 et seg. For purposes of brevity, citations of| the stat- 
ute will be made in this brief only to the pertinent section 
of the act, not to the section number of the united States 
Code. 
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Statement of Facts 


On August 1, 1969, United Air Lines filed for an 
increase in fares -- the second within six months -- marked 
to become effective on September 15, 1969. New tariffs 
were soon filed by several other carriers, with proposed 
effective dates in late September and early October. 3/ 

On August 14, 1969, while the proposed rate increase 
was pending, the Board was to hold another of its ex parte 
meetings with the carriers. 4/ Having learned of this, and 
in light of the recent filings for fare increases, Peti- 
tioner John Moss, who had earlier protested these ex parte 
procedures, requested that if the Board held the meeting at 


least he be permitted to attend. (Pet. Memo. App. C 


3/ Although Passenger Fare Revisions began only last August, 
the case has been many months in developing. Several of the 


issues raised since August, and now presented to this Court, 
find their genesis in pre-August events -- for example, sub- 
mission by Petitioners of a 90-page complaint detailing the 
legal criteria and factual considerations which they contended 
should govern the Board's review of passenger tariff propo- 
sals. That complaint was incorporated by reference in the 
Petitioners' post-August presentation to the Board, but there 
are other matters, not specifically brought up after August, 
which had a profound influence upon the decision-making pro- 
cess and outcome of Passenger Fare Revisions. Because Peti- 
tioners considered it helpful for a proper understanding of 
the issues raised in this case to comprehend the factual con- 
text in which those issues were first presented, they prepared 
a summary of the background of this case, which was attached 
as Appendix B to their memorandum to this Court in support of 
a motion for interlocutory relief. [Hereinafter cited as Pet. 
Memo. App. B.] 


4/ The Board's customary response to questions of air fares, 
as set out in Pet. Memo. App. B, has been to schedule closed, 
ex parte meetings with the carriers, in which the carriers and 
the agency thrash out the various proposals under consideration 
and reach general agreement as to an appropriate course of 
action. 


8597-98; see id. at 8562, 8569.) 5/ The response was a 
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flat refusal. Chairman Crooker stated ina letter of 


August 14, 1969, that the scheduled meeting was a continu- 
ation of a prior ex parte meeting and "intended to discuss 
matters of the domestic fare structure and fare formulas 
rather than fare level." Chairman Crooker said that a 


transcript would be made. (Pet. Memo. App. C 8598). 6/ 


5/ Much of the record in this case has been reprinted in the 
Congressional Record of September 29, 1969, at H 85/6 2— 8615. 

In the interest of economy and because that material is 

already before the Court (as Appendix C to Pet. Memo.), we have 
moved, and have been granted leave, to omit filing an Appen- 
dix to this brief. Citations to those portions of the record 
in this case that have been thus reprinted and filed with this 
Court will be given as "Pet. Memo. App. C" followed! by a page 
number in the reprint. 


6/ The transcript that was subsequently made avaneanie 
reflects a lively and highly interesting discussion. (Pet. 
Memo. App. C 8598-602). With the Board members listening 
intently and occasionally expressing their "personal" views, 
the carrier representatives brought up and discussed a number 
of issues that were directly relevant to the pending filings 
and that were later to be resolved in the Board's decision of 
September 12: adjustment of youth and other promotional fares, 
establishment of a more uniform fare system with a taper 
according to mileage, the necessity of an immediate! fare 
increase, the tension between cost-orientation and value-of- 
service in making rates, the inflation problem, the desira- 
bility of a mathematical formula for calculating fares, and 
antitrust immunity to discuss joint fares. In addition, 
Chairman Crooker advised the carriers regarding the specific 
questions that would be of major interest to the Board when 
it held oral argument on the proposed tariff revisions, 
including several questions that were never to be announced 
publicly. Two of the recent filings were discussed, with the 
participants going off the record at one point to discuss 
Continental's proposal. 


(con't) 


Following the meeting, the Board officially responded 
to the carriers’ tariff filings on August 19, 1969, with an 
order, 69-8-108, calling for "oral argument” on September 4, 
1969, on the question of how jt should react to the proposed 
fare increases. (Pet. Memo. App. C 8602-03). In that 
order, the Board made the following announcement of its 
intentions: 

Pursuant to section 1002 of the Federal 
Aviation Act (49 U.S.C. 1482), the Board 
may, upon its own initiative or in the 
light of complaints from interested per- 
sons,’ (a) suspend the effectiveness of 
the proposed tariffs pending investiga- 
tion of the reasonableness of the pro- 
posed rates, (b) permit such tariffs to 
take effect while it is conducting such 
investigation, or (c) permit the tariffs 
to become effective without investigation. 
No indication was given that the "argument" might be followed 


by immediate decision on the merits of the pending tariffs 


or by a ratemaking effort by the Board. The "argument" was 


to a merely preliminary presentation of views for the pur- 


pose of advising the Board as to whether it should undertake 


an investigation of the pending tariffs. 


—_———_——— 


6/ (con't) 


The fact that a transcript of this meeting was made at 
all is itself interesting. No such practice had earlier been 
followed by the Board, out of what the Chairman termed, in a 
letter to Petitioner Moss of March 5, 1969, the "desire to 
encourage a freer flow of discussion." (Pet. Memo. App. C 
8570-71). In an apparent change of heart, and following 
inquiries by Petitioner Moss, the Board had transcripts pre- 
pared for meetings it hela with the carriers on June 16, 1969, 
and July 22, 1969, as well as for the August 14, 1969, meet- 
ing. (See Pet. Memo. App. C 8588-91, 8592-97). 


On August 20, 1969, Petitioners renewed their earlier 
| 
complaint to the Board against the carriers' continual fare 


increase proposals and the Board's method of dealing with 
them. _7/ Petitioners' principal allegation was that: 


The proposals made by the air carriers 
do not take into consideration any of 

the statutory standards set forth in 

the Act. More pragmatically, the Mem-— 
bers believe that these fare proposals | 
will further depress load factors and 

earnings 7 bring about even greater 
increases in cash costs, congestion and 
air pollution; and lead to more uneco- | 
nomical and inefficient use of the 
nation's airports and airways, thereby | 
further increasing the burden to the © 
taxpayer and farepayer. (Pet. Memo. 
App. C 8603.) | 


The results reached under the filed proposals would, Peti- 


tioners asserted, be "unjust and unreasonable." (Pet. Memo. 


App. C 8603.) 
In support of this position, Petitioners pointed to 
the Board's lack of standards under which it could make a 


rational interpretation of the Federal Aviation Act of 


—_—_——————— — i 


V/ The Petitioners' complaint of April 21 (hereinafter cited 
as First Complaint), which was filed in docket 20928, Pas- 
senger Fare Revisions Proposed by American Airlines, Inc., 
Branitt Airways, Inc., Trans World Airlines, Inc.,| United 

Air Lines, Inc., and Western Air Lines, Inc., is summarized 
in Pet. Memo. App. B and found at Pet. Memo. App. C 8571-87. 
This complaint was incorporated by reference in the complaint 
of August 20 (hereinafter referred to as Second Complaint) . 


The Second Complaint is found at Pet. Memo. App. Cc; 8603-05. 
| 


1958; to the carriers' penchant for creating and employ- 
ing excess capacity; to the fact that a fare increase would 
not stimulate additional traffic; and to the injustice of 

making the traveling public pay for the carriers' cost and 
scheduling extravagance. Petitioners concluded as follows: 


The basic solution to the industry's 
present financial situation would... 
appear to lie not only in the air 
carriers exercising restraint in order- 
ing new flight equipment and in the use 
or schedulingof its available capacity, 
but more importantly in the regulation 
of the fare level by the Board in 
accordance with the statutory standards 
of the Act of 1958, supplemented by 
appropriate load factor, cash and capi- 
tal cost guidelines. (Pet. Memo. App. 
C 8604.) 


They requested that the Board suspend and investigate all 


pending tariff revisions and that, if the Board should con- 


clude that such tariffs are unjust or unreasonable, the 


Board determine and prescribe the lawful rate to be charged. 
Further, Petitioners requested that the Board institute a 
general rate proceeding to investigate the structure of air 
passenger fares in order to achieve a sound foundation for 


arriving at fares for the future that "will at all times be 


reasonably related to the statutory standards of the Act 


of 1958, and the rules of ratemaking established by ‘the 


Board." (Pet. Memo. App. C 8604-05.) 


"Oral argument" before the Board was held on Septem- 
ber 4, 1969, three weeks after the ex parte meeting between 


the carriers and the Board. At the argument, the carriers 


repeated their views on the necessity of a fare inctease, 


and various other interested parties were allowed to speak. 
No cross-examination was permitted. 8/ 


On September 5, 1969, Petitioner Moss, as spokesman 
for all the Petitioners, wrote to Chairman Crooker to note 
that the Board, in its order setting "oral argument,” had 
indicated that it would adopt one of three specified lines 
of action following suchargument and the consideration 
of complaints from interested persons. (Pet. Memo. App. Cc 
8606.) 9/ Petitioner Moss contended that the Board, "by 
its act in enumerating three possible courses of action 
in its order, . . . [precluded] any other course of action 
such as its usual past practice of suspending the effective- 
ness of the proposed tariffs and then making its position 

: 
8/ Because of indications in the press and elsewhere that 
the Board had already reached a decision in regard to the 
pending tariffs, Petitioners declined to participate in the 
Rees 4 "oral argument." (See Pet. Memo. App. r 8605- 


9/ See p- 6 , supra. 


known as to other kinds of tariff proposals it would 
approve." Petitioner Moss urged Chairman Crooker that the 
Board confine itself to its statutory functions: "this 

form of ratemaking by treaty must come to an end... . 

It is not the duty of the Board to propose alternative fare 
proposals when the person proposing . . . changes cannot 
show that its proposed change is just and reasonable." 

Chairman Crooker's response indicated that, when an 
order was issued, the decision of the Board might well be 
the very one against which Petitioner Moss had protested. 
"([Tlariffs filed before our Order No. 69-8-108 may be 
approved, or the effectiveness of proposed tariffs may be 
suspended and thei Board's position would be made known ‘as 
to other kinds of tariff proposals it would approve." 
(Pet. Memo. App. C 8606.) 10/ 

The Board's decision, the major decision in this 
litigation, was rendered on September 12, 1969. 1l/ As 
Petitioner Moss had foreseen in his letter to Chairman 
Crooker, the Board followed "its usual past practice of 
suspending the effectiveness of the proposed tariffs and 
then making its position known as to other kinds of tariff 
proposals it would approve." Thus, after briefly summariz- 


ing the tariff proposals and the complaints filed by 


10/ Petitioner Moss replied, renewing his objection, on 
September 10, 1969. (Pet. Memo. App. C 8606-07.) 


il/ The opinion of September 12 is found at Pet. Memo. App. 
C 8607-13 and is included, separately, in Pet. Memo. App. D. 


(con't) 


various parties, including the complaint of Petitioners, 


the Board found, without explanation, as follows: 


Upon consideration of the tariff proposals, 
the complaint and answer thereto, the 
statements filed prior to the oral argument 
and comments made thereat, and other rele- 
vant matters, the Board finds that the pro- 
posals may be unjust, unreasonable, unjustly 
discriminatory, unduly preferential or 
unduly prejudicial, or otherwise unlawful 
and should be investigated. The Board’ fur- 
ther concludes that the tariffs in question 
should be suspended pending TENE ERED 
(Order, p. 3.) 


The Board went on, however, to announce its copendon that 


the carriers have adequately demonstrated a need for some 
additional revenue" and that it "would be disposed to 

grant an increase computed in accordance with the criteria 
set out below." (Order, p. 3.) The sole reason 
given for this conclusion, in the course of the Board's 
entire opinion, was that: 


The carriers have adequately demonstrated 

a significant increase in costs... | 
Taking into consideration these cost ptes- 
sures on the carriers, and the marked | 
decline in earnings and profit margin since 
the February increase, the Board finds that 
a further increase in fares at this time is 
necessary from the standpoint of the rate- 
making standards of Section 1002(e) of the 
Act and the need to maintain the financial 
vitality of the carriers as a group. | 

(Order, pp. 5, 8.) 


ll/ (con't) 


Citations to the opinion will be given to a page number 
the original order. | 


There ensued what can only be regarded as a prolonged 
ratemaking endeavor by the Board. After noting that it had 
reviewed both the fare formulas developed by its staff and 
circulated to the carriers ex parte for their comments and 
the formulas put forward by the carriers in their recent 
filings, the Board found that the formula proposed by Ameri- 
can Airlines “produces a reasonable increase in revenues and 
recognizes the economics inherent in long-haul carriage. . . 
(Order, p. 4.) The American formula was adopted 


as the Board's "model," with only one slight modification. 


(Order, pp. 6, 7.) 12/ This, despite the fact 


that the Board had just suspended the tariff filed by Ameri- 
can, along with the other pending tariffs, as potentially 
unjust or unreasonable. 

The Board next considered the need for a general fare 
investigation in order to establish cost and load factor 
standards. Noting, as it had so often in the past, that a 
general fare investigation is a "long and complex proceed- 
ing," the Board opined that leaving the carriers in status 
quo while such an investigation was conducted might produce 


"serious and permanent financial damage" to some of them. 


(Order, p. 5.) However, the Board did not simply 


12/ In accordance with one of the points urged by Petitioners 
in the First Complaint, the Board determined that its formula 
would be based on airport-to-airport mileage, rather than the 


city-center-to-city-center mileage employed by American. 
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cast aside the Petitioners' suggestion of a general fare 


investigation: 


Nevertheless, we have decided not to 
dispose of the request for a general 
fare investigation at this time. The | 
complainants have raised some ques- 
tions for which no fully satisfactory 
answer presently exists, especially 

the question of load factor standards, | 
and we believe there are other import— 
ant questions underlying evaluation of 
fare structure and level, not raised 

by complainants, which should be given 
thorough review. However, notwithstand- 
ing the existence of these questions, 
the condition of the industry detailed 
herein is sufficiently serious as to | 
require immediate fare relief. More- 
over, pending our further study of 
these matters, the Board is unable to 
conclude at this time that the addi- 
tional earnings which this order will 
provide could be achieved by the in-. 
dustry through other courses of action 
within the carriers' control. 


For these reasons, we have determined | 
to undertake an exploration, within the 
Board, of a number of matters relating 
to questions such as: what the appropri- 
ate rate of return on a carrier's in-. 
vestment should be; how a carrier's rate 
of return should be computed; should 
load factor standards be set and if so 
at what level; should there be a taper 
in the line haul rate and if so to what 
degree; what method is most appropriate 
for determining terminal charges; and) 
what is the proper differential between 
first-class and coach fares. At the | 
conclusion of our consideration of these 
matters, we should be in a better posi- 
tion to determine whether a fare investi- 
gation is appropriate and, if so, to 
channel such investigation along the 
most productive patterns so as to expe- 
dite completion of the proceeding within 


a reasonable time span. We expect 

to complete our consideration of the 
foregoing matters and thus be in a posi- 
tion to rule upon complainants’ request 
for a fare investigation in December 
1969. Accordingly, we will defer ac- 
tion on the complaint until that time. 

(order, p.5.) 13/ 

The remainder of the Board's opinion is devoted to 
the details of its formula, which included a number of revo- 
lutionary changes in the previously obtaining fare policy: 

Y. The "core" of the fare structure would hence- 

forth be coach fares rather than first-class 
fares. (Order, p-7.) 


The fixed terminal charge element 14/ of 


passenger fares would be increased to 


$9.00 -- an increase of 80% over the level 
of February 20, 1969, and 200% over the 
January 1969 level. (Order, p.6.) 
The mileage charge element of fares would 
be calculated on the basis of five 500- 
mile blocks, with a decreasing per-mile 
charge for each successive block. 

(Order, p.6.) 
The method of reducing computed rates into 
published fares would be changed. 


(Order, p-7-) 


————— 


13/ No such ruling has been rendered as of the date of 
filing of this brief, January 23, 1970. 


14/. This is a charge for "getting on and getting off" - a 
Flat fee per voyage. 
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A new 25% differential would be established 


between first-class and day-coach fares, ' 


with the first-class fares set at 125% of 


coach fares. (Order, p.7.) ! 


The first-class rate would apply only to. 


services which are truly first class in 

character and quality and therefore not 

to local service propellor aircraft, tra- 

ditionally referred to as providing "first- 

class" service. (Order, pe7.) | 

A new 25% differential between night and 

day-coach fares would be established, with 

night-coach fares set at 75% of day-coach 

fares. (Order, p.7.) | 

New increases in five promotional fares 

would be allowed. (Order, p.8.) 
On the basis of fiscal 1969 traffic movements, the Board esti- 
mated that its formula would produce increased revenues for 
the trunkline industry of 7.4% in first-class service and 3.6% 
in coach service. The total revenue increase was estimated to 
be “approximately 6.35% (assuming no diversion or loss of 
traffic)." But the Board hastened to add: "To the ‘extent 


of any such dilution, of course, the revenue increase would 


be less than 6.35 percent." Then, as Petitioner Moss had 


predicted, the Board announced its conclusion: "to permit 
tariff filings implementing the fare adjustments described 
ADO nap pone (Order, p.9.) 

The Board declared that it would consider fares pro- 
duced by the foregoing formula as "a just and reasonable' 
ceiling, and any fare in excess of this ceiling would be 
viewed prima facie as outside the realm of justness and 
reasonableness and would ordinarily be suspended and ordered 
investigated." (Order, pp. 9-10.) However, the 
Board also indicated that it would consider increases above 
the cciling in special cases, provided that at least 75 days' 
notice was given by the filing carrier. 

Finally, the Board referred to its prior remarks, in 
its Order 69-5-28 of May 8, 1969, regarding the absence of 
published joint fares between many domestic points and the 
necd for achieving consistencies in inter-carrier connecting 
services. The Board noted that "bassengers traveling in 
such markets [where one-carrier service is not available] must 
pay a combination of local fares, each of which reflects the’ 


February increases." (Order, p.10.) Following the 


Board's ex parte meeting with the carriers on August 14, 1969, 


it had granted all domestic carriers antitrust immunity 
and authority to discuss single-sum joint fares and open 


routings for such fares for a period of 90 days. The Board 


now announced that it was not disposed to continue the fares 


obtained in accordance with its formula for very long in 

the absence of satisfactory published joint fares. “Therefore, 
it required that any tariff implementing its mronosed formula 
have an expiration date of January 31, 1970, and that such 
tariff be accompanied by a refiling of existing Gets, pre- 
formula) fares with a proposed effective date of February l, 
1970. The Board thus indicated that the new increase would 


| 
be reviewed at the end of January and that, if the industry 


had not by thenarrived at satisfactory joint fares, the 


| 
Board might find the pre-formula fares "just and reasonable 


and fares would revert to the pre-formula level. Antitrust 


Sane AN 
exemption was granted to carriers to discuss division of 
| 


through fares, and the authorization of discussions among 


the carriers was extended to January 15, 1970. 


Virtually none of the important statements and de- 


cisions in the Board's opinion found their way into its 


simultaneous order. As a technical matter, the Board ordered 


only that the filed tariffs be suspended pending an investi- 


gation to determine whether they were unlawful; that the 
request for the institution of a general rate proceeding be 
deferred; that the authorization of discussions regarding 


joint rates be amplified and extended; and that the investiga- 
tion of the filed rates be assigned to a hearing examiner. 
| 


(Order, pp-1l1-12.) 


Three of the five Members of the Board concurred and 
dissented specially. Mr. Murphy took the position that, 
although some increase in fares was justified, the increase 
which the Board was disposed to allow was far more than the 
Board should ask the traveling public to assume. Mr. Murphy 
went on to criticize the formula adopted by the Board: 


I am'particularly opposed to the adop- 
tion of an essentially cost-oriented 
fare formula. The formula produces 
anomalies and inequities. It ignores 
value of service and market elasticity. 
It produces drastic increases in the 
short haul and medium haul markets 
where the majority of the public travel. 
It decreases long haul fares where the 
value of service is greatest and ig- 
nores the factor of cross-subsidization 
inherent in a system concept of trans- 
portation. In my judgment a great deal 
of further study and analysis is neces- 
sary before such a sweeping and perman- 
ent regulatory standard is adopted. 
(Order, Murphy Op.) 


Mr. Minetti would’ have permitted the carriers to experiment 
with their promotional fares but "would go no further at this 
time, in the absence of an investigation." (Order, 

Minetti Op.) Mr. Minetti declared himself "unable to concur 


in accepting, without an investigation, a fare adjustment 


package equivalent to an increase in fare levels of over six 


percent, especially bearing in mind that just a little over 
six months ago the Board permitted a fare increase approximat- 


ing four percent of the then existing level." Mr. Minetti 


referred to the Board's statement of May 8, 1969, that "the 


Q “ , . . ie . 
basic solution to the industry's present financial situation 
i 


would appear to lie in exercising restraint in ordering new 
flight equipment and in the use of its available capacity, 
i 


rather than in increasing its price to the public.": He 
said he had "not been convinced that the foregoing statement 
is incorrect.": 
We have very little more information 
today with respect to appropriate load| 
factor standards than at the time of 
our earlier pronouncement, and unlike 
the majority, I am reluctant to enter- 
tain a general increase in coach fares 
until after the question of load factor 
standards has been squarely faced and 
resolved in an intensive investigation 
On the contrary, I fear that the in- 
creases sanctioned today may prove to 
be self-defeating by causing a further 
drag on traffic growth and by delaying 
the day when the Board and the industry 
will come to grips with the basic 
causes of the industry's present dif- 
ficulties. Until those causes are 
squarely met, we face the prospect of 
still further load factor declines and 
requests for additional fare increases. 
(Order, Minetti Op.) 


The dissent of Mr. Adams was limited to his objection 


to depriving local service carriers of first-class rates. 
| 
(Order, Adams Op.) 


The carriers proceeded to submit new tariffs based on 


the formula adopted by the Board. 15/ The Board allowed the 


15/ All certificated, scheduled, domestic carriers subject 

to CAB regulation submitted tariffs. Those tariffs! were 
identical to those proposed by the Board, with a few insignifi- 
cant exceptions, such as Delta's filing for a slightly lower 
youth promotional fare than the Board had contemplated. 


pending tariffs to be withdrawn. 16/ On September 
Petitioners filed a "petition for reconsideration . .- 


request for suspension ar investigation of all tariffs 


filed pursuant” to'the Board's order of September ye Aly // 


They objected strenuously to the Board's method of making "the 
most sweeping revision of airline passenger fares ini ats) si 
year history." (Pet. Memo. App. C 8613.) 
Petitioners pointed to the number and importance of 

changes in fare level and fare structure that were subsumed 
in the Board's proposed formula, and rehearsed many of the 
deficiencies in the Board's decision of September 12. They 
requested the Board to suspend and investigate all tariffs 
filed by the carrier ursuant to that decision, as well as 
all other pending iffs; if the Board should determine 
that such tariffs are unjust or unreasonable, to fix the law- 

rates; to withdraw the specification that the fares pro- 
duced by the mathematical formula in the opinion of Septem- 
ber 12 will be the maximum rates to be considered "just and 
reasonable"; and ito institute a general rate proceeding to 
investigate the structure of domestic passenger fares. (Pet. 
Memo. App. C 8614-15.) This Petition for Reconsideration was 
regarded by the Board as including a motion to stay the pend- 


ing tariffs. (Pet. Memo. 36, App. E.) 


16/ Respondent's Answer in Opposition to Petitioners' Mo- 
Fion for Interlocutory Relief, »p.8 (hereinafter cited as 
Resp. Interloc. Ans.) 


TST/; The Petition for Reconsideration is found at Pet. Memo. 
App. C 8613-15. 


On September 30, 1969, in Order 69-9-150, the Board 
denied reconsideration. 18/ The Board stated that it had 
"given careful consideration to... [Petitioners'] con- 
tentions, but remains convinced that the domestic aix car- 
rier industry requires an immediate revenue increase in 
light of its higher cost of doing business and its earnings 


decline. The Board is also persuaded that there isi no risk 


that the increases will produce excessive earnings in the 


foreseeable future." (Reconsid. Op. 1.) {| It con- 


cluded that “attempts to improve the passenger fare} structure 


should [not] be further delayed for the substantial) period 
required for evidentiary hearing." (Reconsid. Op. 


2.) The Board claimed "there has been general recognition 
of the need to overhaul the fare structure to remove its 


inequities and bring it more into line with cost factors," 
and saw its order as a "first step" toward a more rational 


and consistent fare structure: 


The Board intends to consider further 
the entire matter of domestic passen- 
ger fare structure and level, includ- 
ing the prior and instant requests 
for a full-scale formal investigation 
of domestic passenger fares. The 
Board will decide what further action 
is necessary and appropriate in this 
regard in due course. 

(Reconsid. Op. 2.) 


18/ The Board's opinion of September 30 has been included 
as Appendix F to Pet. Memo. 


Members Minetti and Murphy adhered to their previously 
expressed views and would have suspended and investigated 
the tariffs filed pursuant to the Board's order of Septem- 
ber 12 "to the extent they are inconsistent with those 


views." (Reconsid. Op. 4.) 

In October ‘the new tariffs went into effect. On 
November 10, Petitioners filed a timely petition in this 
Court for review of the Board's decisions. Motions to 
intervene in the case were filed by American Airlines, 
Inc., Eastern Air Lines, Inc., Continental Air Lines, Inc., 


rans World Airlines, Inc., Braniff Airways, Inc., North- 


west Airlines, Inc., and, jointly, by North Central Air- 


lines, Inc. and Mohawk Airlines, Inc.; these motions to 
intervene were granted on January 2, 1970. 

On December 11, 1969, Petitioners filed a motion for 
interlocutory relief in this case. Oral argument on that 
motion was held on January 7, 1970. An order of the Court 


with respect to that motion was entered on January 9, 1OT707,, 


and further decision on that motion is pending. 


JURISDICTIONAL AND VENUE REQUIREMENTS 


The statutory provisions governing jurisdiction and 
venue to review orders of the CAB are set out in section 
1006 of the Federal Aviation Act of 1958, 49 U.S.C. § 1486. 


Petitioners' petition complies with these provisions. Venue 


| 
in this Court is always proper and the petition was filed 


within sixty days of the Board's orders of September 12, 
I 


1969, and September 30, 1969. It is settled, moreover, 

that users of the airways have a "substantial interest" in 
Board decisions affecting the rates, regulations, Peciceoe 
etc. of air carriers. See, e.g-, Fl ing Tiger Line, Inc. Vv. 
CAB, 121 App. D.C. 332, 350 F.2d 462 (1965), cert. Hemet 
385 U.S. 945 (1966); Transcontinental Bus System, tne} Vv. 
CAB, 383 F.2d 466 (CA 5 1967), cert. denied, 390 $555 329 


(1968). 


ARGUMENT 


The Board's Maximum Rate Formula and the Tariffs 
Based on That Formula Are Illegal and Should Be 
Invalidated. 


A. The Board Has Issued a Maximum Rate 


Formula_and Is Responsible for the 
Tariffs Filed by the Carriers in 


Accordance with That Formula. 


The principal question before the Court is whether the 
Board's decisions of September 12 and September 30 should have 
been reached in accordance with the procedural and substantive 
standards of the Federal Aviation Act. As Petitioners shall 
demonstrate in the following sections of this brief, there is 
no doubt that the Board's decisions failed to accord with those 
standards. 

In deciding whether the Board was correct in ignoring the 
statute, it is important at the outset to identify what the 
Board has done and what its decisions mean. Petitioners contend 
that the Board, in its September decisions, made maximum rates 
and prescribed or approved specific tariffs reflecting those 
rates for the domestic passenger market. Petitioners recognize 
that, as a formal matter, none of the eight paragraphs follow- 
ing the words "it is ordered that" in the Board's September 12 
Opinion sets a maximum rate. However, the lengthy discussion 


that preceded those words and necessarily was a part of the 


action taken by the Board can only be interpreted as having 


set such a rate. In the course of that discussion, the Board: 


(1) Set forth and adopted as its own a formula derived 
from a tariff that had been subinitted by American Airlines, 
and applied that formula to the entire airline industry, in- 
cluding carriers that had submitted markedly different tariff 
proposals and formulas. The Board's formula was detailed 
and precise and included several major elements that had 


never previously appeared in a passenger fare structure. 


(Order, pp. 6-87); 


(2) Decided expressly "to permit tariff filings imple- 
menting the fare adjustments described ... within the 48 


contiguous states effective no earlier than October 1, 1969 


« %. 8. %5 (Order, p. 9); 


(3) Stated that it would "consider fares produced by 
the formula as a 'just and reasonable' ceiling, and any fare 
in excess of this ceiling would be viewed prima facie as out- 


| 
side the realm of justness and reasonableness and would ordi- 


narily be suspended and ordered investigated." 


(Order, pp. 9-10); 


(4) Declared that it would only consider fare increases 


above the ceiling "where strong justification was shown, and 


upon a tariff filing providing at least 75 days' notice to 
permit the Board adequate time for review of the arguments in 


justification." (Order, p. 10.) 


Petitioners submit that these actions amount to the 
making of a maximum rate. 19/ Ratemaking is a simple, defin- 
able concept, not dependent upon the technical form in which 
a decision making rates is cast. Petitioners believe that, 
in contrast with passing upon rates proposed by the carriers, 
ratemaking involves the agency in taking initiative and re- 
sponsibility for setting rates itself. This is what occurred 
here. The Board issued an elaborate formula, which it des- 
cribed as the "just and reasonable ceiling" for the carriers 
to observe in their filings. It established a requirement of 
a 75-day waiting period before tariffs higher than that ceil- 
ing could go into effect -- a requirement which made such 
higher tariffs a virtual impossibility. Regardless of the 
technical form of the Board's decision, Petitioners submit 


that the Board has effectively set maximum rates. 20/ 


19/ Under the 'terms of section 1002(d), a "maximum" rate 
determination is one form of ratemaking. 


20/ Moreover, the CAB has already applied its formula in 
Other proceedings and has thus indicated that it intends to 
rely upon that formula as a general guide for its ratemak- 

ing tasks. See States-Alaska_and Intra-Alaska Fare Increases 
Proposed by Alaska Airlines, Inc., Pan American World Airways, 
Inc., Western Air Lines, Inc., Docket 21599, Order of Investi- 
gation and Suspension of November 14, 1969. Thus, the Board's 


formula appears to be far more than a transitory order applic- 
able to but a single proceeding. 


In addition, Petitioners contend that the specific 
tariffs now in effect must be regarded as the Board's re- 
sponsibility and treated accordingly. Following the Board's 
decision of September 12, the carriers all filed tariffs with 
new fare increases computed on the basis of the Board's maxi- 
mum rate formula. Although Petitioners requested that the 
Board suspend and investigate these tariffs, the proceedings 
had by this time taken on the aspect of idle gestures. The 
tariffs, after all, had been computed according to the Board's 
precise and detailed formula, and the Board had already con- 

| 
cluded, in its decision of September 12, that it "would be 
disposed to grant an increase" in fares computed in that man- 
ner. (Order, p. 3.) It had eceerech again and 
again, to the fare "formula which we propose to accept" 
(Order, p. 6.), and it had called for "tarifé filings 
implementing the fare adjustments" it had proposed. 
(Order, p. 9.) Member Murphy, concurring and dissent-— 
ing, had referred to "the increase" which "the majority has 
approved." (Order, Murphy Op.) Member Minetti, 
concurring and dissenting, had spoken of "accepting, without 
an investigation, a fare adjustment package equivalent to an 


increase in fare levels of over six percent ... . 


(Order, Minetti, Op.) 21/ Thus it inevitably followed that 


—_—_——_——— ere 


21/ Furthermore, as Petitioners shall demonstrate below, 
there was irresistible pressure upon the carriers! to file 
for the precise increase approved by the Board. See pp. 


37-39, infra. 


the Board, on September 30, denied both Petitioners' re- 
quest for suspension and investigation of the newly filed 
tariffs and their request for reconsideration of the Septem- 
ber 12 decision. 

In these circumstances, Petitioners believe that the 
Board must be considered responsible for the specific tariffs 
filed on the basis of the Board's formula and that those 
tariffs must be tested according to the same statutory pro- 


visions as the Board's maximum rate formula itself. 22/ 


B. The Board Is Incorrect in Its Contention That 


It Was Not Required To Reach Its Decisions In 


Conformity with the Mandate of the Federal 
Aviation Act. 


If Petitioners are correct in their contention that the 
Board made maximum rates and assumed responsibility for spe- 
cific tariffs computed on the basis of those rates, they submit 
that the procedures of section 1002(d) and the substantive 


criteria of sections 1002(e) and 102 of the Federal Aviation 


Act should have been observed. 23/ The Board does not dispute 


22/ As Petitioners noted in their Supplementary Memorandum 
in Support of Interlocutory Relief, filed on January 19, 1970, 
their pos‘tion is that the Board "prescribed or approved" 
specific tariffs within the meaning of Arizona Grocery Co. v. 
Atchison, T. & S.F. Ry., 284 U.S. 370 (1932), and Section 2 of 
the Administrative Procedure Act, 5 U.S.C. § 551. See ICC v. 
Mechling, 330 U.S. 5¢7 (1947), and pp. 35-37, infra. 


23/ Section 1002(d) provides that, before the Board makes 
rates, it must give notice, hold a hearing, and find that the 
rates in effect and those proposed by the carriers are unlawful. 
Section 1002(e) contains a set of standards governing the Board's 
“powers and duties with respect to the determination of rates." 
Section 102 contains standards applicable to all of the Board's 
powers and duties under the Federal Aviation Act. These sec- 


tions are discussed more fuli:y in the following parts of this 
brief. 


that these statutory provisions govern ratemaking. But it 
responds that in the circumstances of this case it dia not 

have to comply with the statutory scheme upon which Petition- 
ers rely. It argues, apparently, that it did not "purport" 

to make rates, 24/ but rather adopted (with minor amendments) 

a tariff filed by one of the carriers. It contends that no 
carriers were required or compelled to file similar tariffs. 

It claims that the procedure employed here is either envis- 
ioned by the requirement of section 1002(g) that the Board 

give reasons when it suspends a carrier's tariff or sanctioned 
by the need of the agency for flexibility. The procedure, 
which the Board admits to be its general practice, is further 
defended as similar to the procedures of other agencies charged 
with a rate-supervision and ratemaking function; the sole sup- 
port cited for this last proposition is Public Util. Comm'n 
(Calif.) v. United states, 356 F.2d 236 (CA 9), cert. denied, 


385 U.S. 816 (1966). 25/ 


Essentially, the issue before the Court is how far the 


Board may go in interjecting its own ideas, views, and powers 
into the ratemaking process without opening itself up for a 
full and fair hearing at the agency level and without subject- 


ing itself to full judicial review. For unless the Board is 


24/ In the Board's words, its "orders do not purport to be 
ratemaking orders ... ." Resp. Interloc. Ans. p. 14. 


25/ See Resp. Interloc. Ans. pp.3, 14-17. 


held subject in this case to the rules and provisions of 
sections 1002(a), 1002(e) and 102 of the statute, it is clear 
that Petitioners and the traveling public are effectively 
barred from contesting -- before the Board or in court -- the 


agency's rate determinations. 26/ 


Under the statutory scheme, the Board has two basic 
choices in analyzing tariffs: it may permit prevailing or 
proposed tariffs to have effect, or it may find such tariffs 
unlawful and proceed to make rates itself. The statute does 
not contemplate that the Board will "suggest" or "propose" 
tariffs which the carriers inevitably will then file. The 
responsibility for setting rates is to rest, as a general 
matter, with the carriers. The Board may, upon complaint or 
its own initiative, investigate carrier-made rates under 


section 1002(d) and determine whether they are lawful. If it 


26/ The right to'a full hearing before the Board derives from 

ge section 1002(d), and there are thorny problems with judi- 
cial review and invalidation of tariffs which are not the 
responsibility of the Board and which it refuses even to 
investigate. See Arrow Transportation Co. v. Southern Ry. 
Co., 372 U.S, 658 T1963); Transcontinental Bus System, Inc. 


v. CAB, supra, at 473 n.ll. The Board in 

the Transcontinental case argued in reliance upon Arrow 
Transportation that the Fifth Circuit could order only an 
investigation, not a suspension, of the tariffs in question. 
See Brief for Respondent, p. 20, n.20. 


finds them unlawful, it must step in and establish rates 


itself. In any event, the investigation must be held accord- 
ing to the procedures of section 1002(d) and the agency must 
adhere to the standards of sections 102 and 1002(e). The 
Board's decision following an investigation -- approving 
carrier-proposed rates or prescribing rates of its own -- is 
fully subject to judicial review. See, e.g., ICC =) Mechling, 
330 U.S. 567 (1947); cf. City of Chicago v. United States, 38 
U.S.L. Week 4039 (Dec. 9, 1969). | 

Ancillary to this scheme is the power granted the Board 
to suspend carrier-proposed tariffs pending an investigation 
of them. This power can be invoked by the Board for a limited 
time only. When it is invoked, the agency must getuver Haeve) 
the air carrier affected thereby a statement in wel vise of its 
reasons for .. . suspension... ." (Section 1002(g) -) If 
a decision to veto has not been reached when the time for sus- 
pension expires, the carrier-proposed tariffs go into effect. 


The courts may not suspend -- or review the Board's decision 
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whether to suspend -- such tariffs nending the agency's deci- 


sion as to their lawfulness. See Arrow Transportation Co. v. 
Southern Ry. Co., supra. | 


The Board's position that it could reach the’ decisions 


of September 12 and 30 without adhering to the procedures of 


section 1002(d) and without becoming subject to full judicial 
review cannot be correct. The Board is relying for this con- 
tention largely upon the nonreviewability of its suspension 
power. It has so structured its ordinary procedures that, 
although it may often take positions with respect to rates, 

it leaves the proposing of specific tariffs to the carriers. 
Then it declines to investigate those tariffs and hides behind 


the purported unreviewability of (1) its decision not to investi- 


gate, see Flying Tiger Line, Inc. v. CAB, 121 App. D.C. 332, 
350 F.2d 462 (1965), cert. denied, 385 U.S. 945 (1966); compare 


Trailways of New England, Inc. v. CAB, 412 F.2d 926 (CA 1 1969); 


and (2) its pre-ordained decision not to suspend the tariffs 
filed on the basis of its suggestions. 

This procedure is not envisioned by the act and certainly 
not sanctioned by it. It cannot be justified on the basis of 
section 1002(g), which plainly allows the Board to inter- 
vene to some extent in the rate-determining process without 
becoming subject to the rules applicable to the making of 
rates, but which should not be read to allow circumvention 
of the rules for ratemaking. The statement required by 
section 1002(g) is interlocutory in nature, coming before 
the agency's determination as to the lawfulness of a 


carrier-proposed tariff. The section hardly provides a 


vehicle for the agency to amend and adopt on its own a 
tariff filed by one of the carriers, to issue it asi a formula 


for a "just and reasonable ceiling" on rates for the entire 
industry, and to prejudge the issue of the validity) of 
tariffs based on that formula. Wherever the line between 
1002(g) and 1002(a) is drawn, the pas de deux between the 
regulated and the regulators in this case falls plainly 


on the 1002(d) side. 


| 
Moreover, irrespective of the Board's powers, under 


section 1002(g), it should also be noted that the course of 


action taken here by the Board was not contemplated’ in the 


notice of August 19 calling for "oral argument" on the pend- 
ing tariff proposals. See pp. 6, 9, supra. It is settled 
that the Board's order instituting proceedings will, in the 
absence of amendment, finally fix the limits within which its 
ultimate decision may be reached. W. R. Grace & Co. v. CAB, 
154 F.2d 271 (CA 2 1946), cert. dismissed as moot, 332 URS 
827 (1947). 

Nor can the Board's approach here be justified by an 


appeal for administrative flexibility. The Board is charged 
with working within the four corners of a precise and 


detailed statutory scheme. It may not ignore or alter that 


scheme for the purpose of enhancing what it considers to be 


its own flexibility.27/ If the Board believes the act as 


written accords it insufficient leeway or is for some other 
reason unworkable,; the Board should ask the Congress to 


amend it -- not recast it with non-statutory procedures.28/ 


27/ The Board's sole contention in this regard appeared to 

= rest, at oral argument on Petitioners' motion for inter- 
tocutory relief, on the alleged time-consuming nature 
of a general passenger fare investigation. Counsel for 
the Board cited one example in which the Board consumed 
4-1/2 years in attempting such an investigation. There 
would appear, however, to be no reason why a general 
passenger fare investigation should require that amount 
of time -- particularly when the agency claims already 
to have built: up a substantial body of expertise. On 
one of the rare occasions in its history when the Board 
did complete a general investigation of rates (freight 
rather than passenger rates), the investigation was con- 


cluded within a few months. Air Freight Rate Investiga- 
tion, 9 C.A.B. 340 (1948). 


Moreover, in making the above argument, the Board appears 
to be confusing a general passenger fare investigation, 
which Petitioners believe may be necessary in order for 
the Board in this case to obey the mandate of section 
1002(e), see Petitioners' Memorandum in Support of Inter- 
locutory Relief, pp. 69-70, with the hearing that Peti- 
tioners urge is always necessary under section 1002(d) 
whenever the Board undertakes to prescribe or approve 
rates. There is no reason whatsoever why the 1002(d) 
hearing should require 4-1/2 years and, as the Board has 
not conducted such hearings, no horrible example to cite. 


The Board's reliance on McManus v. CAB, 286 F.2d 414 

(CA 2), cert. denied, 366 U.S. 928 (1961), for a contrary 
proposition is misplaced. See Resp. Interloc. Ans., p. 15 n.8. 
That case dealt only with the Board's powers under section 412 
of the Act --:a provision not related to ratemaking and not 
controlled by detailed statutory standards of procedure and 
substance, such as those of sections 1002(a) and 1002(e). 


Then too, the Board is being singularly disingenuous 
in arguing that it need not observe the mandate of the 
statute because the carriers were not required to file 
tariffs in accordance with the Board's rate form) This 
claim is both beside the point and based on an pron ecas 
view of the facts. | 
In the first place, the case law indicates clearly 


that an agency may be held responsible in law for specific 


tariffs even if it did not require or compel the carriers 


to file such tariffs. In Arizona Grocery Co. v. Atchison, 


T. & S.F. Ry. Co., 284 U.S. 370 (1932), the Supreme Court 
considered specific tariffs filed by carriers following a 
maximum-rate determination by the Interstate Commerce 
Commission. It was contended by the Commission that, since 
the carrier remained free to name any rate within the 
Commission-set limit, the specific tariffs were not "approved 
or prescribed" by the Commission. The Supreme court, how- 
ever, rejected this view, holding that the specific tariffs 
werethe responsibility of the Commission and "approved or 
prescribed" by it. 29/ The facts of that case, in this 


—— 

29/ The “approved or prescribed" language was adopted by 

— Congress in section 2 of the Administrative Procedure 
Act, 5 U.S.C. § 551. 


those of the instant 


J-S. 567 (1947). 


Arizona Grocery clearly stands for 


proposition that ar gency is responsible for specific 
tariffs linked ‘a Commission-set maximum rate, and that 
responsibility ir is not dependent upon the question 
whether carriers are com ed to file such tariffs, the 
proposition may also be derived, in the circumstances of this 
case, from a xamination of the broad policies of the Federal 
Aviation Act I AS: ption that compulsion must be present 
in order i agency responsibility -- and the procedural 
and substantive safeguards that it entails -- depends on the 
further assumption that such safeguards exist only to protect 
the interests of the carriers. It is not difficult, however, to 
envision cases involving no compulsion in which the carriers and 
the agency may make common cause of ignoring the statutory 
procedures and substantive criteria. The instant proceedings 
appear, in fact, to be such a case. The notion that the 
agency is relieved from statutory responsibilities here in 
the event that a finding of compulsion cannot be made ignores the 
fact that the statute serves not only the airline industry but 
the traveling public as well. It is necessary, to protect 


the public, for a court to go beyond "compulsion" and to 


insist that the agency obey the statute in all cases in which 
it significantly exercises its power and influence with 
respect to rates. | 

Moreover, in this case it is preposterous to ignore 
the significant elements of pressure applied upon the carri- 
ers to file tariffs in accordance with the Board's formula. 
If compulsion were the test for agency responsibility, this 
would still be a case in which the agency should be held 
responsible. The Board, after all, had clearly indicated 
that tariffs filed in accordance with its formula were, in 
its judgment, just and reasonable. The 75-day waiting period 
made it impossible as a practical matter for a carrier to file 
for more than the formula would allow.30/ And as for filing 
for less, it has rarely been perceived by most carriers as being in 
their self-interest to do so; moreover, the eaters may have 


| 
had in mind the admonition given them by Board Chairman 


Crooker in the ex parte meetings between Board and carriers 


of January 13 and 16, 1969: that if the carriers did not 


30/ In addition, because of its desire that the carriers 

=e meet and discuss joint fares, the Board required that 
tariffs implementing its formula all have an expira-— 
tion date of January 31, 1970. Simultaneously, it 
required that tariffs with pre-formula fares be filed 
for an effective date of February 1, 1970. 


take full advantage of potential revenue benefits made avail- 
able in a fare increase then offered to them by the Board, 
the amount of revenue foregone through filing lower tariffs 
"would be borne in mind in future assessment of the industry's 
financial condition." 31/ As a practical matter, Petitioners 
submit, the carriers were compelled to go along with the 
Board's proposal of September 12; 32/ and, in fact, the 
carriers did so. 

Thus, Petitioners believe that the Board was in fact 
responsible for the specific tariffs which it permitted to 


go into effect. Even if the agency did not in terms order 


ES 


31/ See Pet. Memo. App. Cc 8564. 


Petitioners are not alone in this belief. One of the 
intervenors in this case, Continental Airlines, has 
indicated, in a recent filing with the Board, that it 
considers the Board's formula (though not its grant 

of higher fares) to be inequitable and that the carri- 
ers, including Continental, conformed to it because 
they had no choice: Continental there argues against 
"a rigid fare formula, such as that adopted by the 
Board, altering substantially the fare structure" and 
accuses the Board of "tieing a fare increase to 
acceptance of a Board devised formula which in fact 
determined the specific fares ... ." Letter to 
Civil Aeronautics Board from Marvin L. Davis, Vice 
President, Continental Airlines, December 30, 1969, 
pp. 2, 6. See also Petition of National Airlines, Inc., 
for Reconsideration of Order 69-9-68 (Sept. 22, 1969). 


the carriers to file such tariffs, it placed pressure on them 
to do so, knew they would do so, and declared how it would 
respond when they did so. The Board should be held responsi- 
ble for the proximate and foreseeable results of its declara- 
tions and acts. 

Finally, Petitioners have no way of knowing whether 
other agencies employ a procedure similar to that used by 
the CAB here. If they do and if they are subject to a statu- 
tory scheme like that of the Federal Aviation Act, they are 
in error. The Ninth Circuit Public Utilities Commission case, 
upon which the CAB relies, is not in point. That case 
involved meetings between the FCC and American Telephone & 
Telegraph Co., following which the agency announced that the 


telephone company would submit revised tariffs resulting in 


major reductions in interstate telephone rates. As the 


Government argued in opposition to certiorari in that case, 
"the Commission made no findings or other determination of 


the reasonableness of the rates, as a result of the meetings." 33, 


33/ Brief for the United States in Opposition, p. 2: Accord- 
ing to the Government, "the court . . . found it unneces- 
sary to pass upon the legality of the Commission's 'con- 
tinuing surveillance' of communication carriers!-- the 
process of informal meetings in which interstate rates 
are discussed." The Government represented to the Supreme 
Court that "the United States has had no occasion to take 
a position on this issue and we are satisfied that the 
question need not be reached on this record." Id. at 9-10 
n.4. 


Indeed, the complainant in the Public Utilities case did not 
even charge that the new tariffs were unreasonable, 356 F.2d 
at 241; its attack was limited to the general contention that 
rulemaking proceedings were required under the Administrative 
Procedure Act. The court found that the agency had not "pre- 


scribed or approved" the tariffs in question, within the 


meaning of the Arizona Grocery case and the Administrative 


Procedure Act. 

Here the situation is markedly different. Petitioners 
here are contending that the CAB made maximum rates and 
assumed responsibility for specific tariffs computed on the 
basis of the Board's explicit formula. Petitioners do chal- 
lenge both the reasonableness of the Board's rate formula and 
the reasonableness of the specific tariffs filed on the basis 
of that formula. The agency did pass upon the reasonableness 
of both the formula and the specific tariffs. Indeed, it is 
responsible for both. The Public Utilities Commission case 
makes clear that, in this situation, when the agency is 
responsible for rates, it is required to adhere to rulemaking 
procedures. This is the meaning of its reliance upon the 
definition of ratemaking established by the Arizona Grocery 
case. Thus, even assuming Public Utilities Commission is 
correct on its own'rather special facts, it is clear that the 
decision cannot be expanded to sanction the Board's method of 


operations here. 


For the foregoing reasons, Petitioners submit that 
the decisions of the Civil Aeronautics Board in this case 
must be tested according to the provisions of sections 
1002(a), 1002(e), and 102 of the Federal Aviation Act of 


1958. 


C. The Decisions of the Board Did Not 
Conform to the Statutory Mandate. 


There are three statutory sources of guidance | for 
the Board when it undertakes to make rates. Section 1002 (a) 
prescribes the procedures which the Board must follow. 
Section 1002(e) sets forth the standards which the Board 
must take into account in exercising and performing its 
powers and duties with respect to the determination of 
rates. Section 102 sets forth general guidelines for all 
of the Board's tasks, including ratemaking. Petitioners 
contend that the Board, in its decisions of september 12 and 
September 30, strayed from all three of these provisions. 
Much of this contention -- if not all of it -- is undisputed 


by the Board. 


Section 1002 (d) 
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Thus it is clear that the CAB failed to follow the 


procedures specified by section 1002(d): 


Whenever, after notice and hearing, upon 
complaint, or upon its own initiative, 
the Board shall be of the opinion that 
any individual or joint rate, fare, or 
charge demanded, charged, collected, or 
received by any air carrier for inter- 
state .. . air transportation ... is 
or will be unjust or unreasonable, or 
unjustly discriminatory, or unduly pre- 
ferential, or unduly prejudicial, the 
Board shall determine and prescribe the 
lawful rate, fare, or charge (or the 
maximum or minimum, or the maximum and 
minimum thereof) thereafter to be 
demanded, charged, collected, or received. 


The Board never reached the "opinion," on September 12, that 
the rates then prevailing and those proposed by the carriers 
were unlawful. It!spoke only with respect to the newly pro- 
posed tariffs and only found that they "may be” unlawful. 

It thus failed to make a finding of a "basic or quasi juris-— 


dictional" fact conditioning the exercise of its ratemaking 
power. United States v. Chicago M. St. P. & P.R. Co., 294 


U.S. 499 (1935); see Burlington Truck Lines, Inc. v. United 
States, 371 U.S. 156, 165-69 (1962). Moreover, the Board 


failed to give the: notice and hold the hearing required by 
both section 1002(d) and the Administrative Procedure Act 
before it makes rates. See 5 U.S.C. §§ 551(4) (5), 553(b), 
556(d). Its announcement in order 69-8-108 of August 19 
did not apprise Petitioners or the public of the course 


eventually followed by the agency. See W.R. Grace & Co. v. 


CAB, 154 F.2d 271 (CA 2 1946), cert. dismissed as moot, 332 


U.S. 827 (1947). And the "oral argument" it held neither 


measured up to the standards of those statutes nor met mini- 
mum standards of fairness, since a great number of the issues 
had previously been discussed by the Board and the carriers 
in a series of ex parte meetings from which all members of 
the public, including Petitioners, had been excluded. See 
United Air Lines, Inc. v. CAB, 114 App. D.C. 17, 309 F.2d 
238 (1962); United Air Lines, Inc. v. CAB, 108 App. D.C. 220, 
281 F.2d 53 (1960). | 

It is unnecessary, however, to belabor the Board's 
failure to observe the standards of section 1002 (a). For 
the Board concedes that its procedures did not conform to 
the requirements of that section. (Resp. Interloc. Ans., 1)5 2hs))) 
Thus if, as Petitioners have urged, the Board was required 
to adhere to the procedural standards of section 1002 (4), 


the decision of the Board was incorrectly reached and must 


be reversed. 


Section 1002 (e) 


The Board has not expressly admitted that its decision 
of September 12 was at variance with the standards of section 
1002(e) 34/, which govern the Board's powers and duties with 
respect to the determination of rates. Since the Board made 
34/ The provisions of section 1002(e) have been reprinted in 


the addendum to this brief. 
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brief mention of these standards in its decision of September 
12, it seems to agree with Petitioners that they should have 
governed its consideration of tariffs in this case. 
Regardless of whether a concession from the Board is 
forthcoming, it is ‘clear that the agency gave none of the 
1002(e) standards the consideration that is required under 
the act. Thus, the Board's only mention of those standards 
on September 12 came in two brief and passing references 
used to justify the granting of a fare increase on the basis 
of the carriers' rising costs and declining earnings: 


To require the carriers to continue 

operating at present fare levels with 

operating costs spiraling upward would 

be contrary to the statutory policy 

and rate-making criteria contained in 

the Federal Aviation Act of 1958. 
(Order, p. 5.) 


Taking into consideration these cost 
pressures on the carriers, and the 
marked decline in earnings and prof- 

it margin since the February increase, 
the Board finds that a further 

increase in fares at this time is 
necessary from the standpoint of the 
rate-making standards of section 1002 (e) 
of the Act and the need to maintain the 
financial vitality of the carriers as 

a group. (Order, p. 8.) 


The Board never mentioned or analyzed the standards specifi- 


cally, and it is amply clear from its opinion that it never 


took them into account. This was error. See American Over- 


seas Airlines, Inc. v. CAB, 103 App. D.C. 41, 254 F.2d 744 


(1958); Florida v. United States, 292 U.S. 1,7n.3 (1934). 


Section 1002 (e) (1) 


The Board never considered the effects of its decision 


on the movement of traffic, as it must under section! 1002(e) (1). 
Its only reference to this statutory factor, in the course of 
the September 12 opinion, indicated that it had no idea what 
effect would be produced on traffic by tariffs computed in 
accordance with the formula it was promulgating. The Board 
opined that, as a result of the formula, "there may be a total 
revenue increase of approximately 6.35 percent (assuming no 


diversion or loss of traffic). To the extent of any such dilution, 


of course, the revenue increase would be less than 6.35 percent." 


(Order, p. 9.) 


The Board has no power, under the statute, to) make 
rates while indulging in such an unverified "assumption" 
regarding a factor listed in section 1002(e). The effect of 
given rates upon the movement of traffic is determinable == 
or at least more nearly determinable than one would suppose 
from perusal of the Board's opinion -- providing that a suf- 
ficient amount of relevant information is assembled and ana- 
lyzed. The Board, in the opinion of September 12, dia not 
even go to the trouble of analyzing the meager penuinens 
information adduced by the carriers at "oral argument" in 


this case. It simply ignored the question of traffic 


movement which both the statute and common sense make crucial 


to any decision with respect to rates. 35/ 
Section 1002 (e) (2) 


Similarly, the Board ignored the factor it was enjoined 
to consider by reason of section 1002(e)(2): "the need in 
the public interest of adequate and efficient transportation 
of persons and property by air carriers at the lowest cost 
consistent with the furnishing of such service." This statu- 
tory factor refersi to a certain desirable quality and quantity 
of service (adequate and efficient service) and the most 
economical means of providing that service. It might be given 
a precise normative interpretation by the same means commonly 
used in the airline industry to judge adequacy, efficiency, 
and economy of service -- namely, the use of percentage and 


numerical standards. See generally Friendly, The Federal 


Administrative Agencies: The Need for Better Definition of 


Standards, 75 Harv. L. Rev. 863, 1055, 1263 (1962); cf. City 


of Lawrence, Mass. v. CAB, 343 F.2d 583, 587 (CA 1 1965). 


35/ The question of the effect of rates on traffic movement 
is one of elasticity of demand. As the Supreme Court 
has recognized, "the raising of rates does not neces- 
Sarily increase revenue. It may . .. reduce revenue 
instead of increasing it, by discouraging patronage." 
Florida v. United States, 282 U.S. 194, 214 (1931). 


Thus, one rational approach to interpreting section 
1002(e) (2) would be to establish standards of eens and 
efficiency, 36/ and standards for the cost of furnishing the 
service, both cash cost standards (payroll, fuel, materials, 
other services) and non-cash cost standards Gesreciamen and 
earnings or return on investment). Then, particular tariff 


proposals and the Board's own ratemaking efforts could be 


examined in the light of such standards and tariffs based on 


cost and load factor figures departing significantly from 
the guidelines would not be permitted to go into effect with- 
| 
out an extraordinary justification of their reasonakleness. 
The Board, however, has not established such guidelines 

for measuring adequacy and efficiency of service -- nor any 

others. It has failed to give meaningful content to section 

1002(e) (2) and consistently takes no position with respect 

to the command of that section. This failing is serious 

because, as Petitioners have sought to show more fully in 

their Memorandum in Support of Interlocutory Relief, competi- 

tion in the airline industry is restricted to cost and 

36/ Load factor standards -- standards indicating the per- 
centage of available aircraft capacity which should 
ordinarily be sold -- are generally recognized |by the 
airline industry as one of the best measures off ade- 
quacy and efficiency. They are regularly employed by 


the carriers in making their own economic forecasts 
and analyses. 


scheduling competition, rather than price competition. If 
the carriers are not held by the Board to some kind of rea- 
sonable cost and load factor standards, it is inevitable 

that costs will continue to rise and load factors to drop 
with each increment in the fares charged passengers. Indeed, 
a raise in rates produces such developments. The Board's 
determination that the carriers are somehow entitled to a 
certain rate of return is useless to prevent the carriers 
from incurring costs so as to make that return an impossibil- 
ity, as long as the Board continues to base fares on what 
amounts to a "cost: plus" theory. 37/ At the same time, a 
policy of continually raising fares cannot be regarded as 
conducive to traffic growth. Thus, it seems clear that the 
Board's general policy of granting fare increases on the 

sole basis of an unexamined rise in costs and drop in earn- 
ings is inconsistent with both the health of the industry 
and fairness to passengers. 

Petitioners suggest that developing cost and load 
factor standards would constitute one sensible way of imple- 
menting section 1002(e) (2); there may, however, be others. 
The important point is that the Board, in its opinion of 
September 12, did not comply with the statute because it 


did not determine whether the rates it was making constituted 


37/ It is worth noting that the Board in this case never 
claimed that use of its formula would improve the 
carriers' net earnings. 


the lowest cost for furnishing transportation of persons by 
air in an adequate and efficient manner. Although it recog- 
nized that "the complainants have raised some questions for 


which no fully satisfactory answer presently exists, espe- 


cially the question of load factor standards," 


@Qrder, p. 5), it once again put off the setting of standards 


for another day. And it ignored Petitioners' complaints 
that the staff formulas upon which the carriers' tariff fil- 


ings (including the filing by American) were based were not 


necessarily founded upon a just and reasonable input and had 
not been formulated by the Board's staff for the purpose of 
meeting the "just and reasonable," the "adequate, efficient, 


and economical," or any other statutory standard. Its deci- 


sion is, therefore, contrary to the mandate of section 1002 


(e) (2). | 


Section 1002 (e) (5) 


Finally, 38/ the Board's decision was taken without 


reference to the factor contained in section 1002 (e) (5), 


38/ The standards imposed by sections 1002(e) (3) and 1002 

a (e) (4) appear to be of less significance than the others 
in section 1002. It cannot plausibly be claimed, how- 
ever, that the Board paid these standards any more atten- 
tion on September 12 and 30 than it did the others. 
Section 1002(e) (3) has been interpreted by a Board exami- 
ner as simply repetitive of section 1002 (e) (2). General 


(con't) 


"the need of each air carrier for revenue sufficient to ena- 
ble such air carrier, under honest, economical, and efficient 
management, to provide adequate and efficient air carrier 
service." See American Overseas Airlines, Inc. v. CAB, 103 
App. D.C. 41, 254 F.2d 744 (1958). It is obvious from the 
foregoing discussion of section 1002(e) (2) that the Board 
could not and did not give any consideration to "economical 
and efficient management" or "adequate and efficient air 
carrier service." 

But the degree of divergence of the Board's September 
12 opinion from the standard of section 1002 (e) (5) bears 
emphasis. Although the Board repeatedly stated that the 
carriers had demonstrated a need for "some" additional reve- 


nue, it never stated how much additional revenue was needed 


38/ (con't) 


Passenger Fare Investigation, C.A.B. Docket 8008 et al., 
Initial Decision of Examiner Ralph L. Wiser, served May 
27, 1959, Slip Opinion, p. 8 n.10. Section 1002 (e) (4), 
which refers to the "inherent advantages of transporta- 
tion by aircraft" and was based on section 216(c) of 

the Motor Carrier Act, apparently requires the Board to 
fix airline rates on a basis that reflects the cost 
advantages of this mode of transportation. See 79 Cong. 
Rec. 5656 (April 15, 1935) (remarks of Senator Wheeler). 
Neither of these standards was mentioned by the Board 
in this case. 


by a carrier or group of carriers, 39/ or that tariffs com- 


puted on the basis of its formula would provide the undeter- 


mined amount .of additional needed revenue. It said only: 


We estimate that the fare adjustments we 
are prepared to accept would produce 
increased revenues for the trunkline 
industry of 7.4 percent in first-class | 
service and 3.6 percent in coach service. 
Currently, about 82.6 percent of trunk- | 
line passenger miles involve travel at | 
coach or economy fares and only about 17.4 
percent at first class fares, so that 
(considering the traffic "mix") such 
basic fares will be increased by about | 
4.25 percent. Further, we estimate that 
an annual increase in revenues equivalent 
to 2.1 percent may stem from adjustments 
in promotional fares. Thus, there may be 
a total revenue increase of approximately 
6.35 percent (assuming no diversion or | 
loss of traffic). To the extent of any | 
such dilution, of course, the revenue 
increase would be less Besar 6.35 percent. 
(Order, p. 9.) 40/ 


The Board did not determine the "need of each air carrier," 
as section 1002(e) (5) requires. It simply considered all 
the domestic trunklines and local service carriers as a 
group. The point is worth noting because section 15a (2) 

of the Interstate Commerce Act, on which section 1002 (e) 

of the Federal Aviation Act was based, differs here by 
referring only to the "carriers" as a group. See, in this 
regard, the Petition of National Airlines, Inc., for Recon- 
sideration of Order 69-9-68 Gept. 22, 1969). | 

With respect to the local service carriers, the Board 
never even made an estimate of the impact of its decision 
upon revenues. This fact cannot be ignored because the 
rates prescribed by the Board were intended to have a 
greater impact on short-haul fares than on long-haul fares, 
and therefore should effect a greater change in short-haul 


traffic and revenues. 


The implication is that, after the fare increase, annual 
first-class revenues will be 7.4 percent more than they would 
otherwise be, coach revenues will be 3.6 percent greater, 
overall revenues 6.35 percent greater. The fact, however, is 
that the Board's estimates were based upon past traffic per- 
formance figures, for fiscal 1969, not upon projected future 
traffic levels, adjusted for changes in fares. The Board 
could not have considered such projections because, as noted 
above, it never considered the effect of the new fares it 

was making upon the movement of traffic. Significantly, the 
Board never stated that the revenue increase it anticipated 
-- "approximately 6.35 percent (assuming no diversion or loss 


of traffic)" -- complies with the standard of section 1002 (e) (5). 


Section 102 


The standards of section 102 govern all of the Board's 


activities, including activities with respect to rates. 41/ 


Those standards clearly apply in this case. It is not true, 
as the Board has contended (Resp. Interloc. Ans., p. 3), that 
the standards of section 102 are "effectively incorporated" 
in section 1002(e). Although section 102 contains guidelines 
that are far more vague than those of section 1002(e), it 


also contains several factors that are not found in the latter 


4l/ The provisions of section 102 are reprinted in the adden- 
dum to this brief. 
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section, such as prevention of unjust discrimination 42/ and 
the need for "competition to the extent necessary to assure 
the sound development" of the air transportation econ 43/ 
The Board has not mentioned or adhered to these additional 
standards in the September 12 decision and has indicated by 
its filing in this Court that it believes them not to be 
applicable in this case. This belief is, however, beried by 
the plain meaning of section 102 which makes the se¢tion 
applicable to all of the Board's powers and duties, includ- 


ing those regarding rates. 


D. The Public Interest Can Only Be Pro- 
tected If the Statutory Scheme of the | 


Federal Aviation Act Is Judicially 
Enforced in This Case So That the 


Board Is Held Accountable for Its 
Actions. 


As Petitioners have set out, the Board's decisions of 


September 12 and 30 stand in flagrant violation of the 


42/ The reasons why the Board's formula is discriminatory 
will be spelled out fully in the second part of this 
brief, dealing with the unlawfulness of the specific 
tariffs filed on the basis of that formula even if 
those tariffs should not be considered the responsi- 
bility of the Board. 


Thus, the Board's method of arriving at fares for the 
entire industry through ex parte meetings with the 
carriers and other procedures totally lacking in stat- 
utory foundation have helped to eliminate significant 
price competition in this industry and would appear 

to be in violation of section 102. 


procedural standards of section 1002(d) and the substantive 
standards of sections 1002(e) and 102 of the Federal Aviation 
Act. 

The Board should not be permitted to evade the require- 


ments of these statutory mandates by the way it formally 


designates its actions. When the Board effectively makes 


maximum rates and assumes responsibility for specific tariffs, 
as it did in this case, it should be required to conform its 
procedures and substantive inquiry to the statutory standards. 
It is critical that the Board be held responsible here 
not only for the maximum rate formula but for the tariffs 
filed by the carriers on the basis of that formula as well. 
For unless the Court holds that the Board is responsible for 
those tariffs and strikes them down along with the maximum 
rate formula, Petitioners and the traveling public will have 
been denied an effective remedy -- even if the Court agrees 
that the Board's decisions of September 12 and 30 were 
improper. The immediate harm in the present case is that the 
public is being called upon to pay fares that were established 
in violation of the statute. Merely holding illegal the 
Board's September 12 and 30 orders, by itself, would accord 
little effective relief. Unless the tariffs that flowed from 
those orders are also invalidated, the Board would be encour- 
aged simply to find some other way to make its future decisions 


with respect to rates known to the industry. A precedent 


should not be established, in this case, to the effect that 


the formal manner of implementing illegal Board decisions 


governs the issue of review by the courts. 


In sum, we believe that the policies of the Federal 
Aviation Act, as well as the necessity to preserve the inte- 
grity of the administrative process, require invalidation 
of the Board's September orders and of the tariffs filed 
pursuant to those orders. 

II. The Tariffs Now in Effect Are Unlawful and 
Should Be Investigated Even If They Are Not 


Deemed To Be the Responsibility of the 
Board. 


rn 
Even if this Court concludes that the tariffs based 
on the Board's rate formula are not the responsibility of 
the CAB, Petitioners are still entitled to relief An nis 
case. For the tariffs are, in and of themselves, unjust 
and unreasonable and discriminatory within the meaning of 


section 1002(d) of the statute. At a minimum, Petitioners 


are entitled to reversal of the Board's decision not to 


investigate them. Trailways of New England, Inc. v. CAB, 


412 F.2d 926 (CA 1 1969); Transcontinental Bus System, Inc. 
v. CAB, 383 F.2d 466 (CA 5 1967), cert. denied, 390 U.S. 


920 (1968). 
Although the Board has wide discretion in determining 


whether to investigate carrier-made tariffs, that discretion 


is not boundless. The Board may not, for example, dismiss 
a complaint stating a prima facie case of rate discrimins- 
tion. See, e.g., Trailways of New England, Inc. v. CAB, 
supra. Similarly, a complaint showing that rates are "un- 
economic and unreasonable" may not be dismissed at the whim 
of the agency. Transcontinental Bus System, Inc. v. CAB, 
supra. Here Petitioners' complaint against the tariffs in 


question met both of these tests. 


A. The Tariffs Are Prima Facie Unjust 


and Unreasonable. 


In the foregoing portion of this brief, Petitioners 
have demonstrated that the Board failed to apply the stand- 
ards of section 1002(e) in its decisions of September 12 
and 30. For the same reasons alleged above, Petitioners 
submit that their complaint stated a prima facie case that 
the tariffs filed by the carriers following the Board's 
decision of September 12 are unjust and unreasonable. The 
"just and reasonable" standard of sections 404(a) and 1002 (d) 
embodies the more specific standards of section 1002(e). 
Florida v. United States, 292 U.S. 1, 7 n.3 (1934). The 
tariffs in question are based upon a Board opinion in which 
the proper standards were not taken into account. Thus, the 
tariffs that went into effect following the Board's decision 


of September 30 are not what section 1002(e) or the "just 


and reasonable" standard of sections 404(a) and 1002 (a) con- 
template. They have an unpredictable and unpredicted effect 
upon the movement of traffic, which may well be deleterious. 
There has been no showing that they will result in enhancing 
the carriers' earnings. And there is every indication that 
they will result in increased cash costs and a further 
decrease in load factors. The tariffs on their face are 
harmful to the industry and unfair to passengers. 44/ For 
this reason, and because the Board failed to apply the 
standards of section 1002(e) in its decisions of September 


12 and 30, its decision not to investigate was erronious. 


B. The Tariffs Are Prima Facie Discriminatory. 


Petitioners believe that reversal of the Board's deci- 


sion not to investigate is also dictated by the fact that the 


tariffs are discriminatory. They discriminate, first, against 


passengers traveling in markets where one-carrier service is 
not available and no single sum through fare for inter-carrier 
connecting service is published. The tariffs require such 
passengers to pay an increased terminal charge for each seg- 


ment of their voyage, plus a higher line haul charge than 


44/ See pp. 47-48, supra. The burden of supporting 
proposed tariffs is, under the Board's rules, on the 
carriers. See 14 CFR § 302.506. 


they would have to pay for a voyage of the same distance made 
with a single carrier. 45/ 

To the Petitioners' claim of discrimination against 
these passengers made in their Petition for Reconsideration, 


the Board responded on September 30 as follows: "The Cong- 


ressmen cite the lack of single factor fares in some markets 


as prejudicial to the interests of the traveling public. We 
agree and we have already taken action aimed at assuring the 
establishment of single sum fares in all markets whether 
served by a single’ carrier or not which meet a minimum traf- 
fic standard. In any event, suspension of the proposed tar- 
iffs is no solution to this problem since the pre-existing 
structure suffers from the same deficiency." 

Reconsid. Op., p- 2 n-l.) 46/ This statement, however, 
misses the point. The Board is forbidden by statute and case 
law to permit tariffs with such a deficiency to go, unexamined, 
into effect. See sections 404(b) and 102(c) of the Act and, 


—_—_—_——— 


45/ Such travelers are regarded, under the tariffs in ques- 
tion, as making separate voyages. Therefore, in addition 
to paying the terminal charge more than once, they fall 
at least twice within the first, highest-priced, mileage 
block established by the Board. 


This statement may be contrasted with the Board's deci- 
sion of May 8 in which it found "no reason for continu- 
ing such inequity." (Pet. Memo. App. C 8588.) It should 
also be compared with section 1002(i) which commands the 
Board, "whenever required by the public convenience and 
necessity," to establish through service and joint fares 
itself. 
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g-., Trailways of New England, Inc. v. CAB, 412 F.2d 926 (CA 


); Transcontinental Bus System, Inc. v. CAB, 383 F.2d 
466 (CA 5 1967), cert. denied, 390 U.S. 920 (1968). eet. is 
under statutory injunction to investigate such tariffs and, 


upon a finding of unlawfulness, to take the necessary steps 


to cure the deficiency. Section 1002(d) and (i), 49' U.S.C. 


1482(d), (i). The Board's "agreement" that the fare struc- 
ture that went into effect in October is spresadiicianl to the 
traveling public" amounts to an admission that is decision 
not to investigate such tariffs is contrary to law. 

In the second place, the tariffs now in effect discri- 
minate against passengers traveling between uncongested air- 
ports and in favor of those moving between congested airports. 
Since airline costs are incurred on the basis of time, not 
mileage, any tariff under which equal fares are charged for 
flights of unequal time results in a shift of the cost burden 
from one set of passengers to another. (Pet. Memo. App. SC 
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8604.) The Board, in its September 12 decision, recognized 
this problem but disagreed that the solution was to base tar- 
iffs on flight time rather than flight mileage. "A much 
simpler approach, and one which would accomplish substantially 
the same result, would be a variable terminal charge| based 


primarily on congestion but including other terminal variables, 


such as landing fees." (Order, p. 6.) However, as 


soon as the Board raised this possible means of mitigating 
the discrimination, it cast it aside with the comment that 
"there are many unknown or unmeasurable variables which have 
not so far been reflected in determining the appropriate 
variation between terminals." Like so many other points 
urged by Petitioners in this case, the matter of discrimina- 
tion was put over for further "explorations." This appears 
to be just one more decision taken by the Board, in its haste 
to accord the carriers a fare increase, in derogation of the 
Federal Aviation Act of 1958. 


Thus, the tariffs now in effect are discriminatory in 


at least two ways. 47/ The Board's decision not to investi- 


gate such tariffs, and to dismiss Petitioners’ complaint 


against them, was erroneous. 


Continental Airlines, in a recent filing before the 
Board, has claimed in addition that the Board's maximum 
rate formula and the specific tariffs based on it dis- 
criminate among the carriers, as the Board made no 
effort to assess and meet the separate needs of each 
carrier. Letter to CAB, supra n.32, p. 7. See also 
Petition of National Airlines, Inc., for Reconsideration 
of Order 69-9-68 (Sept. 22, 1969). 


CONCLUSION AND PRAYER 


For the foregoing reasons, Petitioners respectfully 
pray this Court to, 

1. Vacate the Board's orders of September 12, 1969, 
and September 30, 1969; and ! 

2. Vacate or order the Board to vacate the tariffs 
filed pursuant to those orders of the Board, and order the 
Board to restore the status quo ante by reverting to the 
tariffs in effect prior to October 1, 1969, pending the 
establishment of tariffs in accordance with the Federal 
Aviation Act of 1958; | 

3. In the alternative, should the Court find the 
tariffs filed following the Board's order of September 12, 
1969, not to be the responsibility of the Board, 

(a) Vacate the Board's order of September 12, 1969, 

insofar as it sets a maximum rate for domestic passen- 
ger fares; 3 


(b) Reverse and set aside the Board's decision not 


to investigate the tariffs; and 


(c) Remand for further proceedings not inconsistent 


with the decision of this Court. 


4. Order such other and further relief, including 
‘funds to passengers and/or trust fund arrangements by 


carriers, as the Court shall consider just and proper. 


Resvectfully submitted, 


STANFORD G. ROSS 


Of Counsel A ‘ / 
. riscathaie e/ccrr 
RONALD B. LEWIS ii. DAVID ROSENBLOOM 
LLOL - i7th Street, N. W-. 
Washington, D. C. 20036 Caplin & Drysdale 
1101 - 17th Street, N. W. 
Washington, D. C. 20036 


Attorneys for Petitioners 


Dated: January 23, 1970 


ADDENDUM 


STATUTES INVOLVED 


U.S.C. 
551 (4) (5): 


For the purpose of this subchapter - 

(4) "rule" means the whole or a part of an agency, state- 
ment of general or particular applicability and future 
effect designed to implement, interpret, or prescribe 
law or policy or describing the organization, procedure, 
or practice requirements of an agency and includes the 
approval or prescription for the future of rates, wages, 
corporate or financial structures or reorganizations 
thereof, prices, facilities, appliances, services or 
allowances therefor or of valuations, costs, or account- 


ing, or practices bearing on any of the foregoing; 


(5) “rule making" means agency process for formulating, 


amending, or repealing a rule. 
l 


§ 553 (b) (c): 


(b) General notice of proposed rule making shall be pub- 
lished in the Federal Register, unless persons ' subject 
thereto are named and either personally served or other- 
wise have actual notice thereof in accordance with law. 
The notice shall include- 

(1) a statement of the time, place and nature of 
public rule making proceedings; 

(2) reference to the legal authority under which the 
rule is proposed; and 


(3) either the terms or substance of the proposed 
rule or a description of the subjects and issues 
involved. 


Except when notice or hearing is required by statute, 
this subsection does not apply- 


(A) to interpretative rules, general statements of 
policy, or rules of agency organization, pro- 
cedure, or practice; or 

when the agency for good cause finds (and incorpo- 

rates the finding and a piief statement of reasons 
therefor in the rules issued) that notice ar 
public procedure thereon are impracticable, un- 
necessary, or contrary to the public interest. 


After notice required by this section, the 
agency shall give interested persons an onportunity 
to participate in the rule making through sub- 
mission of written data, views, or arguments with 
or without opportunity for oral presentation. 

After consideration of the relevant matter pre- 
sented, the agency shall incorporate in the 
rules adopted a concise general statement of 

their basis and purpose. When rules are required 
by statute to be made on the record after op- 
portunity for an agency hearing, sections 556 and 
557 of this title apply instead of this subsection. 


This section applies, according to the pro- 
visions thereof, to hearings required by section 
553 or 554 of this title to be conducted in 
accordance with this section. 


Except as otherwise provided by statute, the pro- 
ponent of a rule c. order has the burden of 
proof. Any oral or documentary evidence may be 
received, but the ayency as a matter of policy 
shall provide for the exclusion of irrelevant, 
immaterial, or unduly repetitious evidence. A 
sanction may not be imposed or rule or order 
issued except on consideration of the whole record 
or those parts thereof cited by a party and sup- 
ported by and in accordance with the reliable, 
probative, and substantial evidence. A party is 
entitled to present his case or defense by oral 
or documentary evidence, to submit rebuttal evi- 
dence, and to conduct such cross-examination as 
may be required for a full and true disclosure 

of the facts. In rule making or determining 
claims for money or benefits or applications for 
initial licenses an agency vay, when a party will 
not be prejudiced thereby, adopt procedures for 
the submission of all or part of the evidence in 
written form. 


To the extent necessary to decision and when 
presented, the reviewing court shall decide all 
relevant questions of law, interpret constitutionr2i 
and statutory provisions, and determine the mean- 
ing or applicability of the terms of an agency 
action. The reviewing court shall- 


compel agency action unlawfully withheld 
or unreasonably delayed; and 


hold unlawful and set aside agency action, 
findings, and conclusions found to be - 


(A) arbitrary, capricious, an abuse of 
discretion, or otherwise not in: ac- 
cordance with law; | 
contrary to constitutional right, 
power, privilege, or immunity; 


in excess of statutory jurisdiction, 
authority, or limitations, or short 
of statutory right; 


without observance of procedure re- 
quired by law; 


unsupported by substantial evidence 
in a case subject to sections 556 and 
557 of this title or otherwise re- 
viewed on the record of an agency 
hearing provided by statute; or 


(F) unwarranted by the facts to the extent 
that the facts are subject to trial de 
novo by the reviewing court. 


In making the foregoing determinations, the court shall 
review the whole record or those parts of it cited 

by a party, and due account shall be taken of the 

rule of prejudicial error. 


AON ASEC. 
§ 1302 (Federal Aviation Act § 102): | 


In the exercise and performance of its powers and 
duties under this chapter, the Board shall consider 
the following, among other things, as being jin the 
public interest, and in accordance with the public 
convenience and necessity: 


(a) The encouragement and development of an air- 
trangportation system properly adapted to the present 
ana future needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of 
the national defense; 


(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent ad- 
vantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans- 
portation, and to improve the relations between, 
and coordinate transportation by, air carriers; 


(c) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable 
charges, without unjust discriminations, undue 
preferences or advantages, or unfair or destructive 


competitive practices; 


(4) Competition to the extent necessary to as- 
sure the sound development of an air-transportation 
system properly adapted to the needs of the foreign 
and domestic commerce of the United States, of the 
Postal Service, and of the national defense; 


(e) The promotion of safety in air commerce; and 


(f) The promotion, encouragement, and development 
of civil aeronautics. 


§ 1374 (a) (db) (Federal Aviatior Act § 404(a) (b)): 


(a) It shall be the duty of every air carrier to 
provide and furnish intestate and overseas air trans- 
portation, as authorized by its certificate, upon reason- 
able request therefor and to provide reasonable through 
service in such air transportation in connection with 
other air carriers; to provide safe and adequate ser- 
vice, equipment, and facilities in connection with 
such transportation; to establish, observe, and en- 
force just and reasonable individual and joint rates, 
fares, and charges, and just and reasonable classifica- 
tions, rules, regulations, and practices relating to 
such air transportation; and, in case of such joint 
rates, fares, and charges, to establish just, reasonable, 
and equitable divisions thereof as between air carriers 
participating therein which shall not unduly prefer or 
prejudice any of such participating air carriers. 


(b) No air carrier or foreign air carrier shall 
make, give, or cause any undue or unreasonable pref- 
erence or advantage to any particular person, port, 
locality, or description of traffic in air transporta-— 
tion in any respect whatsoever or subject any particular 
person, port, locality, or description of traffic in 
air transportation to any unjust discrimination or cny 
undue or unreasonable prejudice or disadvantage iu. any 
respect whatsoever. 


§ 1482 (a) (a) (e) (g) (i) (Federal Aviation Act § 1002 (a) (a) (e) (g) (i)): 


(a) Eny person may file with the Administrator 
or the Board, as to matters within their respective 
jurisdictions, a complaint in writing with respect 
to anything done or omitted to be done by any person 
in contravention of any provisions of this chapter, 
or of any requirements established pursuant thereto. 
If the person complained against shall not satisfy 
the complaint and there shall appear to he any 
reasonable ground for investigating the complaint, 
it shall be the duty of the Administrator or the 
Board to investigate the matters complained of. 
Whenever the Administrator or the Board is of the 
opinion that any complaint does not state facts 
which warrant an investigation or action, such com- 
plaint may be dismissed without hearing.: In the 
case of complaints against a member of the Armed 
Forces of the United States acting in the performance 
of his official duties, the Administrator or the 
Board, as the case may be, shall refer the complaint 
to the Secretary of the department concerned for 
action. The Secretary shall, within ninety days 
after receiving suc]. a complaint, inform the 
Administrator or the Board of his disposition of 
the complaint, including a report as to any correc— 
tive or disciplinary actions taken. 


(a) Whenever, after notice and hearing, upon com- 
plaint,or upon its own initiative, the Board shall be 
of the opinion that any individual or joint rate, 
fare, or charge demanded, charged, collected, or 
received by any air carrier for interstate or over- 
seas air transportation, or any classification, rule, 
regulation, or practice affecting such rate, fare, or 
charge, or the value of the Service theréunder, is 
or will be unjust or unreasonable, or unjustly dis- 
criminatory, or unduly preferential, or unduly preju- 
dicial, the Board shall detwrmine and prescribe the 
lawful rate, fare, or charge (or the maximum or 
minimum, or the maximum and minimum thereof) there- 
after to be demanded, charged, collected, or received, 
or the lawful classification, rule regulation, or 
practice thereafter to be made effective: Provided, 
That as to rates, fares, and charges for’ overseas 
air transportation, the Board shall determine and 
prescribe only a just and reasonable maximum or 
minimum, or maximum and minimum rate, fare, or 
charge. 


(e) In exercising and performing its powers 
and duties with respect to the determination of 
rates for the carriage of persons or property, the 
Board shall take into consideration, among other 
factors - 


(1) The effect of such rates upon the 
movement of traffic; 


(2) The need in the public interest of 
adequate and efficient transportation of 
persons and property by air carriers at the 
lowest cost consistent with the furnishing of 
such service; 


(8) Subh standards respecting the character 
abd quality of service to be rendered by air 
carriers as may be prescribed by or pursuant 
to law; 

(4) The inherent advantages of transporta- 
tion by aircraft; and 


(5) The need of each air carrier for revenue 
sufficient to enable such air carrier, under 
honest, economical, and efficient management, 
to provide adequate and efficient air carrier 
service. 


(g) Whenever any air carrier shall file with 
the Board a tariff stating a new individual or 
joint (between air carriers) rate, fare, or 
charge for interstate or overseas air transporta- 
tion or any classification, rule, regulation, or 
practice affecting such rate, fare, or charge, or 
the value of the service thereunder, the Board is 
empowered, upon complaint or upon its own initia- 
tive, at once, and if it so orders, without answer 
or other formal pleading by the air carrier, but 
upon reasonable notice, to enter upon a hearing 
concerning the lawfulness of such rate, fare, or 
charge, or such classification, rule, regulation, 
or practice; and pending such hearing and the 
decision thereon, the Board, by filing with such 
tariff, and delivering to the air carrier affected 
thereby, a statement in writing of its reasons for 
such suspension, may suspend the operation of such 


tariff and defer the use of such rate, fare, or 
charge, or such classification, rule, regulation, 
or practice, for a period of ninety days, and, 

if the proceeding has not been concluded and a 
final order made within such period, the Board 
may, from time to time, extend the period of 
suspension, but not for a longer period in the 
aggregate than one hundred and eighty days beyond 
the time when such tariff would otherwise go 

into effect; and, after hearing, whether completed 
before or after the rate, fare, charge, classifi- 
cation, rule, regulation, or practice goes into 
effect, the Board may make such order with refer- 
ence thereto as would be proper in a proceeding 
instituted after such rate, fare, charge, classi- 
fication, rule, regulation, or practice had become 
effective. If the proceeding has not been con- 
cluded and an order made within the period of sus- 
pension, the proposed rate, fare, charge, classi- 
fication, rule, regulation, or practice shall go 
into effect at the end of such period: Provided, 
That this subsectio. shall not apply to any init- 
jal tariff filed by any air carrier. 


(i) The Board snall, whenever required by the 
public convenience and necessity, after notice 
and hearing, upon complaint or upon its own initi- 
ative, establish through service and joint rates, 
fares, or charges (or the maxima or minima, or the 
maxima and minima thereof) for interstate or over- 
seas air transportation, or the classifications, 
rules, regulations, or practices affecting such 
rates, fares, or charges, or the value of the ser- 
vice thereunder, and the terms and conditions 
under which such through service shall be operated: 
Provided, That as to joint rates, fares, and 
charges for overseas air transportation! the Board 
shall determine and prescribe only just! and reason- 
able maximum or minimum or maximum and minimum 
joint rates, fares, or charges. 


§ 1486 (a) (b) (ad) (Federal Aviation Act § 1006 (a) (b) (da): 


(a) Any order, affirmative or negative, issued 
by the Board or Administrator under this chapter, 
except any order in respect of any foreign air 
carrier subject to the approval of the President 
as provided in section 1461 of this title, shall 
be subject to review by the courts of appeals of 
the United States or the United States Court of 
Appeals for the District of Columbia upon petition, 
filed within sixty days after the entry of such 
order, by any person disclosing a substantial 
interest in such order. After the expiration of 
said sixty days a petition may be filed only by 
leave of court upon a showing of reasonable grounds 
for failure to file the petition theretofore. 


(b) A petition under this section shall be 
filed in the court for the circuit wherein the 
petitioner resides or has his principal place 


of business or in the United States Court of 
Appeals for the District of Columbia. 


(d) Upon transmittal of the petition to the 
Board or Administrator, the court shall have 
exclusive jurisdiction to affirm, modify, or 
set aside the order complained of, in whole or 
in part, and if need be, to order further pro- 
ceedings by the Board or Administrator. Upon 
good cause shown and after reasonable notice 
to the Board or Administrator, interlocutory 
relief may be granted by stay of the order or 
by such mandatory or other relief as may be 
appropriate. 
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COUNTERSTATEMENT OF THE ISSUES. . 


COUNTERSTATEMENT OF THE CASE. . 


The October 1 fares are lawful. They were 

made by the carriers under Section 403 rather 
than by the Board under Section 1002(d). Ac- 
cordingly, their legality is not to be deter- 
mined by the ratemaking requirements of 
Sections 1002(d) and (e) ...- +. ++ eee es 


The procedure followed by the Board of dis- 

closing a rate forma in its speaking sus- 

pension order was within its authority and 

did not deprive petitioners of any legal rights. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,627 


JOHN &. MOSS, ET AL., 

Petitioners, 
v. 

CIVIL AERONAUTICS BOARD, 
Respondent, 

AMERICAN AIRLINES, INC., 

EASTERN AIR LINES, INC., 

CONTINENTAL AIR LINES, INC., 

NORTH CENTRAL AIRLINES, INC., 

MOHAWK AIRLINES, INC., 

BRANIFF AIRWAYS, INC., 

NORTHWEST AIRLINES, INC., 

TRANS WORLD AIRLINES, INC., 


Intervenors. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
IVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE ISSUES 


Section 403 of the Federal Aviation Act permits air carriers to 


fix their rates by filing tariffs with the Board which will become 


effective unless the Board suspends such tariffs pursuant td Section 


1002 of the Act. Section 1002 also empowers the Board to fix rates 


after notice and hearing. After meetings with the Board, transcripts 


han Be 


which were made public, various air carriers filed new tariffs with 


the Board providing for rate increases and changes in the rate structure. 


The Board, after hearing oral argument, ordered the tariffs suspended 
but stated in its order that, in light of the immediate need of the ~ 
carriers for additional revenue, it would not suspend any new tariffs 
conforming to a formula which the Board set forth. The carriers then 
filed such tariffs which the Board declined to suspend, and the rates 
contained therein became effective on October 1. Subsequently, the 
Board entered an order instituting a full investigation into the law- 
fulness of the rates. 

The questions presented for decision are: 

1. Whether the October 1 fares are carrier made rates lawfully 
established pursuant to Section 403 of the Act or Board made rates 
established unlawfully because not in compliance with Section 1002 
of the Act? 

2. Whether, if these are lawful carrier made rates, the procedure 
followed by the Board was exercised lawfully and without depriving peti- 
tioners of legal rights. 

Prior Consideration of this Case 

This case has previously been before the Court on a motion for 
interlocutory relief filed by petitioners on December 11, 1969. Oral 
argument on that motion was held on January 7, 1970. An order of 
the Court with respect to that motion was entered on January 9, 1970, 


and further decision on that motion is pending. Ina related case 


(Continental Airlines, Inc. v. C.A.B., No. 23,910) this Court declined 
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on January 30, 1970, to stay an order of the Board suspending tariffs 


of certain air carriers extending the terminal date of the October ak 
increase beyond January 31, 1970. 
COUNTERSTATEMENT OF THE CASE 
The orders challenged by petitioners were entered in the Board's 
Docket 21322, Passenger Fare Revisions Proposed _by the Domestic Trunk- 
line Carriers. The first of these orders, Order 69-9-68 , September 12, 
1969, was an "Order of Investigation and Suspension." The second order, 
Order 69-9-150, September 30, 1969, was an "Order Denying PeconeiGeractonee 
The two orders are set forth in the Appendix, infra, pp. 50-76 and pp. 77-80, 
respectively. Their background and the facts relating to their issuance 
follow. 


The provisions of the Civil Aeronautics Act of 1938 with respect 


to rates and fares in air transportation were carried forward without 


change in the Federal Aviation Act of 1958, and such provisions derive 
from the earlier provisions of the Interstate Commerce Act. Under this 
familiar statutory scheme, rates and fares are initially fixed by the 
carriers through the filing of tariffs as specified in Section 403 of 
the Act, infra. Moreover, rates once established may thereafter be 
changed by filing new tariffs at least thirty days in advance of the 
proposed rate change and, unless suspended, such changes will take 
effect in accordance with the terms of the tariff. Section 1002 of 
the Act (infra) permits the filing of complaints against tariffs 

and also permits the Board to institute an investigation into! the 
lawfulness of a particular rate pursuant to such a complaint or on 
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its own initiative and, after investigation, to fix the rate. 
Furthermore, the Board is empowered to suspend the effectiveness of 
a particular tariff for a period up to 180 days pending an investi- 
gation although it must give its reasons in writing for doing so. 
Thereafter the tariff becomes effective unless the Board has earlier 
fixed the lawful rate. 

Between August 1 and 22, 1969, six domestic trunkline air carriers 
filed tariff revisions which would have increased their passenger fares 
effective at various dates between September 15 and October 4, 1969. 

The revisions varied as to the level and structure of domestic passenger 
fares. Most proposed formulas for determining fares, but the formulas 
differed. The revisions also dealt with the relationship of first- 
class to coach fares, night coach to coach fares, and the discounts 

for promotional fares, such as Discover America, youth standby, youth 
reservation, and family plan fares. 

Many of the present petitioners filed a complaint with the Board 
requesting suspension and investigation of the proposed tariff revisions. 
The complaint also requested a general fare investigation to determine 
whether the existing passenger fares were just and reasonable. This was 
believed to be necessary because, it was alleged, the Board had never 
established cost and load factor standards against which fares could 


be judged for fairness and reasonableness. One carrier answered the 


1/ The Board is empowered to fix the precise rate with respect 
to domestic fares, and maximum or minimum rates with respect to both 
domestic and overseas fares. It lacks authority to fix the rate level 
in foreign air transportation, but may act to remove discrimination. 
(See Section 1002, infra.) 
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complaint, denying its validity. The Board heard oral argument on 


the question of the passenger fare revisions proposed by the domestic 
2 | 


trunkline air carriers. 

On September 12, 1969, the Board adopted Order 69-9-68, an order 
of investigation and suspension under Section 1002(g) of the het 
(infra, p. 50). The Board stated that the proposed fare revisions 
"may be * * * unlawful and should be investigated. The Board further 
concludes that the tariffs in question should be suspended vodeine 
investigation." (infra, p. 52.) However, the Board was also of the 
view that the carriers had demonstrated a need for poeeicnel mavens 
and stated that it would be disposed to grant an increase in teres 


in line with the criteria which it then set forth in its discussion 


as producing a reasonable increase in revenue for the carriers and 
substantially improving the domestic passenger fare structure. 

The Board considered the complainants' (petitioners here) request 
for a general fare investigation and decided to defer action en it. 
The Board noted that such an investigation was "long and complex" and 


that to leave the carriers without relief during such a proceeding 


Neould result in serious and permanent financial damage to some 


carriers" (infra, p.56). Nevertheless, since the complainants raised 


questions for which "no fully satisfactory answer presently exists" 


and since there were other important questions not raised by ‘complainants 


2/ Although invited to do so, the petitioners chose not to parti- 


cipate in this argument. 


, 


a(n 
with respect to the fare structure and level which required review, 

the Board decided to consider such iss en determine "whether 

a fare investigation is opriate and, i 0, channel such investi- 
gation along the most productive patterns so as to expedite completion 
of the proceeding within a reasonable time space." (infra, p. 56 .) 

The Board expressed the expectation that it could complete its con- 
sideration and be in a position to rule on the request for a general 

fare investigation in December 1969 and therefore deferred ruling on 

the complaint until that time. 

e fare adjustments the Board indicated that it was prepared to 
accept embodied: a fare formula with certain adjustments like that pro- 
posed by American Airlines, involving a fixed ier charge and block 
Mileage charges, which declined as mileage increased. The Board also 
proposed that first class jet fares be 125% of coach fares and that 
night coach fares be 75% of coach fares, that the dollar differential 

3/ "For these reasons, we have determined to undertake an ex- 
ploration, within the Board, of a number of matters relating to questions 
such as: what the appropriate rate of return on a carrier's investment” 
should be; how a carrier's rate of return should be computed; should 
load factor standards be set and if so at what level; should there be a 
taper in the line haul rate and if so to what degree; what method is 


most appropriate for determining terminal charges; and what is the proper 
differential between first-class and coach fares." (infra, p. 56 .) 


4/ There had earlier been exchanges of correspondence between the 
Board and the carriers concerning the appropriate method of construct- 
ing fares and various meetings between the Board and the carriers con- 
cerning this subject matter. While petitioners' brief characterizes 
these matters as "ex parte discussions," transcripts of the meetings 
were taken and made public. 
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between other classes of service and coach fares remain constant, 

and that reduced discounts (increased fares) for promotional fares 
(Discover America, youth standby, youth reservation, and family plan) 
be permitted. ‘the reasons for these changes were discussed and an 
estimate made of a possible "total revenue increase of apprerinately 
6.35 percent," which the Board found would not permit the industry 

"to reach the 10.5 percent return guideline for the immediate future." 
(infra, p. : 

The Board's order also dealt with the problem arising from a 


paucity of single-sum joint fares being published by the cartiers 


for markets where passengers used connecting services. The problem, 


which the Board had dealt with in the past, was accentuated by the 


proposals the Board now said it was willing to accept, without sus- 


i 
pension, since the sum of two or more local fares, which would include 


two or more terminal charges and higher mileage charges for shorter hauls, 


would unduly raise fares in the absence of single-sum joint fares. The 


Board authorized the carriers to discuss this question and the question 
of the division of through fares between long haul and short! haul 


carriers, which appeared to be resulting in inequity to the short haul 


carriers. Moreover, in light of this problem, the Board specified that 


any tariffs which might be immediately filed by the carriers should 


include an expiration date of January 30, 1970 if they were not to be 


5/ 


| 
suspended. 


5/ ‘The Board stated (infra, p.60 ): 


"We . . . wish to make clear that in reviewing the tariffs 
to be filed for effectiveness on and after February 1, 1970, 
(footnote continued) 
| 


order made no reference to 
mula or other fare changes the Board said it would be 
infra, pp. 60-61.) They did institute an in- 
fares proposed by the carriers (par. 
The request for a general fare investigation 
Authorization for carrier 
(par. 4) and discussion of 


s was authorized (par. Other provisions 
o/ 
new tariffs based in substance on 
ard indicated that it was disposed to accept, 
[hese new taril ovided new 
effective early in October 1 an the meantime, 
new fares, many of the petitioners 
the Board's orcer which 


second of the 


ve vreat weight to the industry's 
Gene Board's findines as to the need 

> addit al joint fares at a satis- 
well as to the implementation of a 
division of interline revenues that 
cost and value of service considera- 
long haul vs. short haul pricing." 


of the board concurred and dissented. Member 
to nae vicw that local service carriers, which 
dot! class of service, first class, shouid be able 
ares jbo 125 Sons of coach fares ina market. Members 
iuetti coneurred in the investigation and suspension of 
‘fs and in the need of the carriers for additional 
sreed that such a large increase was needed and in 
some aspects of the formula. ‘hey filed separate opinions. (infra, 


£9 \ eat? 
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two orders challenged by petitioners in this Court. The Board 
recited petitioners' contentions, including its request for sus- 
pension and investigation of the new fares, and stated that at had 
"given careful consideration to these contentions" (infra, p. 77) « 

But the Board concluded that the industry needed an amedtiate revenue 
increase" and that improvement of the passenger fare structure should 
not be "further delayed for the substantial period required for evi- 
dentiary hearing." Recognizing that the new fare structure it pro- 
posed was not "optimum," the Board went on--"the Board intends to con- 
sider further the entire matter of domestic passenger fare structure 


and level, including the prior and instant requests for a full-scale 


formal investigation of domestic passenger fares. The Board will 


decide what further action is necessary and appropriate in this regard 


in due course." 
Thereafter, on January 30, 1970, the Board issued two dddi tional 
orders. (70-1-147 and 70-1-148.) The first one instituted a general 
passenger fare investigation. "The purpose of this investigation," 
the Board stated, "will be to set rate-making standards with respect 
to the various elements underlying both fare level and fare structure 
and to implement our findings and conclusions by establishing revised 
fares for domestic air transportation if the record establishes that 
this is the appropriate course of action." (infra, p. 82.) Those 
portions of petitioners complaints to the Board which had Ben deferred 
were consolidated into the general investigation. The Board's dis- 


cussion of the nature and scope of the investigation makes dlear that 


shed to have investigated 
hourly rather than mileage 
the investigation. After 
ues, the Board indi- 
expedite completion of the 
general goal of submission of the fare- 
ximately one year from the 
te] s tructure issues 
the development of the 
necessary record.” 

The second order the Board dated January 30 had its origins in 
the desire expressed in 14 d's order of September 12, 1969, that 
the carriers establish join f a broader scale and arrive at a 
division of those joint rates which would be more equitable to short- 
haul carriers, and the expiration date of January 31 for the October 1 
increases. The trunk carriers and the local service carriers could 
not agree on either f Instead, trunk carriers sub- 
mitted an agreement essentially among themselves and the local service 


8/ 


carriers submitted an agreement which they alone subscribed to. The 


7/ Petitioners’ requests to the Board for the prescription of a 
national policy on individual and joint air carrier fares, while dis- 
cussed in this’ order (infra, p. 87) will be discussed herein in connec- 
tion with the second of the Board's two orders. 


8/ Bach of the agreements provided for the establishment of new 
joint fares at. a reduced level, arrived at by deducting $4 from the 
sum of the local fares. The two agreements varied with respect to the 
markets to be covered by this reduction. Thus, the trunk carriers 

(footnote continued) 
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Board's order approved the agreement submitted by the local sérvice 


carriers and disapproved the agreement submitted by the trunk line 


carriers. Since nine of the trunk line carriers had not provided for 
| 
the joint fares or revised divisions contemplated by the Board order 


of September 12, in which they secured their fare increase, the Board 
| 
suspended the tariffs these trunk carriers had filed seeking to extend 


the tariffs containing the fare increase, and thus provided for a roll- 
back of the fares of the nine trunk carriers to the fares in effect prior 
to October 1. However, these trunk carriers signed the local service 
agreement the next day, and the Board vacated its suspension order, 

with the effect that the October 1 fares continue in force. (See 

Order 70-1-159, infra, p. 104.) In this most recent anton. he 

Board also instituted a general investigation relating to the establish- 


ment of joint fares in domestic air transportation and the division of 


such fares as between the joint carriers. 


agreed to establish joint fares only in markets where the traffic 
amounted to 360 passengers per quarter. Local service carriers, how- 
ever, agreed to establish joint fares in any market in which there 
were 200 passengers during the quarter. (In Order 69-5-28, May 8, 
1969, the Board had suggested that single factor joint fares be named 
in all markets where there was one passenger per day. This would amount 
to 90 passengers per quarter.) The new agreements also varied in the 
manner in which joint fares would be divided between longhaul, and short- 
haul carriers, the trunk line carriers favoring the long-haul division 
and the local service carriers favoring the short-haul division. 

9/ One of the trunk carriers sought unsuccessfully to stay or 
delay the effectiveness of the roll back. Continental Airlines, Inc. 
v. C.A.B., C.A.D.C. No. 23,910, petition denied January 30, 1970. 
Two of the trunk carriers signed the local service agreement ‘before 
issuance of the Board's suspension order and avoided suspension of 


their tariffs extending the October 1 increase. 


=e = 
ARGUMENT 

Petitioners say that "the issue before the Court is how far the 
Board may go in interjecting its own ideas, views, and powers into the 
ratemaking process without opening itself up for a full and fair hear- 
ing at the agency level and without subjecting itself to full judicial 
review" (Pet. Br. 29). Moreover, they assert that if their position 
is not accepted, they and the travelling public will be barred from 
contesting the Board's action anywhere. Petitioners even suggest 
that the Board: "structured its ordinary procedures" to secure carrier- 
made rates wnich it declines to suspend or investigate and "hides 
behind the purported unreviewability" of these actions to prevent any 
serutiny of its views. These arguments are completely at variance with 
the record. The Board has in fact ordered a general passenger fare in- 
vestigation and consolidated petitioners’ complaint therein. Petitioners 
and the travelling public both have a full opportunity to contest the 
Board's views before the Board and later, if they desire, before the 
Courts. No one is barred from contesting the Board's views. The same 
thing would be true even if the Board in this or another case had refused 
to investigate and dismissed a complaint. For the Board has never 
"structured" its proceedings to "hide behind" the unreviewability of 
an order refusing to investigate a complaint. Such orders are and 


10/ 
always have been reviewable for an abuse of discretion upon petition 


10/ Flight Engineers Int'l Assn. v. Civil Aeronautics Board, 118 
U.S. App. D.C. 112, 332 F.2d 312 (1964); Pan American-Grace Airways v. 
(footnote continued) 
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for review filed by a party with standing. 
Petitioners! corollary contention that in analyzing tariffs 
the Board may only either allow tariffs "to have effect" or find 
them "unlawful and proceed to make rates," but may not "t propose! 
or 'suggest' tariffs" (Pet. Br. 30), departs from the plain language 


of Section 1002(¢) (infra, p. 43) and seeks to hobble the administra 


tive process in a manner which the courts have rejected. As the 


Supreme Court has stated: "We are, in the absence of compelling 


evidence that Sachi was Congress' intention, unwilling to prohibit 
administrative action imperative for the achievement of an agency's 
ultimate purposes." Permian Basin Area Rate Cases, 390 U.S. 747, 780 
(1968), cited with approval in application to another agency end 
statute in U.S. v. Southwestern Cable Co., 392 U.S. 157, 177 (1968) . 

As this Court has recognized, "It is part of the genius of the  ad- 
ministrative process that its flexibility permits adoption of ap- 
proaches subject to expeditious adjustment in the light of experience." 
American Airlines, Inc. v. C.A.B., 123 U.S. App. D.C. 310, 359 | F.2d 624, 
633 (1966), cert. denied 385 U.S. 843 (1966). | 
| 


Civil Aeronautics Board, 85 U.S. App. D.C. 297, 178 F.2d 34 (1949) ; 


Nebraska Dep't of Aeronautics v. 

(C.A. 8, 1962); Trailways of New England v. Civil Weroneucics Board, 
412 F.2d 926 (C. A. 1, 1969); Transcontinental Bus System, Inc. iv. Civil 
Aeronautics Board, 383 F.2d 466 (C.A. 5, 1967), cert. denied 390 Wass. 
920 (1968). 


1l/ The Flying Tiger Line, Inc. v. C.A.B., 121 U.S. App. D. C. 332, 
350 F.2d 462 (1965), cert. denied 385 U.S. 945 (1966), relied on by 
petitioners, went off on the petitioner's lack of standing; the petitioner 
was neither a user nor a competitor. The Board also made similar con- 
tentions in the Transcontinental Bus case, supra, note 10, but! the court 
rejected them. | 
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The October. 1 fares are lawful. They were made by the carriers 
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under Section rather than by the Board under Section 1002(d). 
Accordingly calitv is not to be determined by the rate- 


making reauirements of Sections 1002(d) and (e). 

Petitioners argue at length that the Board's orders were rate- 
making orders which did not conform to the requirements of Section 
1002 of the Act and were therefore unlawful. However, the Board's 
orders do not purport to be ratemaking orders under Section 1002(d) 
of the Act; nor do they order the establishment of any rates. The 
Board's principal order instituted an investigation, suspended tariffs, 
deferred a complaint, and authorized discussions, but it established 
no rates. No air carrier was required to change any rates as a result 
of the Board's order, albeit the suspension provision of the order pre- 
vented carriers from instituting increases they had proposed. The fact 
that the Board advised the carriers of the kind of fares and that it 
would permit to become effective without suspension (rather than to have 
them file one tariff after another until they filed one it did not feel 


12/ 
compelled to suspend) does not turn its advice into an order; the 


12/ A closely parallel situation involving conditional approval of 
air carrier agreements by the Board was sustained in McMamus v. C.A.B., 
286 F.2d 414 (C.A. 2, 1961), cert. denied, 366 U.S. 928 (1961). There 
the Court stated: 


"Nor is the Board bound to approve or disapprove agreements 
in their entirety. It is true that $15 of the Shipping Act 
of 1916, 46 U.S.C.A. §814, on which §412 of the Civil Aero- 
nautics Act was modeled, provides that the Federal Maritime 
Board may 'disapprove, cancel, or modify any agreement, ' 
whereas §412 says only that the Board may 'by order dis- 
approve.' However, the power to condition its approval on 
the incorporation of certain amendments is necessary for 
flexible administrative action and is inherent in the power 
to approve or disapprove. We would be sacrificing substance 
(footnote continued) 
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13/ ! 
carriers still retained their freedom. Furthermore, the Board 
and other comparable agencies customarily follow a procedure in cases 
where they suspend rates of indicating the rates which would be per- 

| 
mitted to take effect. Indeed, Section 1002(g) of the Act requires 
the Board to furnish the carriers with "a statement in writing!of its 
reasons for such suspension." The Board's action here was compatible 


with that requirement. But the Board could have made its views known 


| 
by press release or other publication or discussion without being called 


to task for improperly issuing a procedurally defective rate order. 
af 
United States v. Los Angeles R.R., 273 U.S. 299 (1927); Zopiet 


Goods Ass'n. v. Gardner, 387 U.S. 158, 162 (1967). 


to form if we held invalid any conditional approval but 
affirmed an unqualified rejection accompanied by an 
opinion which explicitly stated that approval would be 
forthcoming if modifications were made." (286 F.2d at 419, ) 


13/ Their freedom, of course, was either to accept the Boakats 
proposal and not be suspended or file a new higher tariff which could 
become effective in 180 days unless the Board ordered otherwise. 

In Continental Air Lines, Inc. v. Givil Aeronautics Board, C.A.D.C. 
No. 23,910, decided January 30, 1970, it was shown that two tronk car- 
riers acquiesced in the Board*s position in a suspension case,; one went 
to court and the others remained silent. After the court's decision in 
favor of the Board all of the carriers acquiesced in the Board's position. 
It is common knowledge, however, that prior to the Court! 5 action 
a number of carriers unequivocally stated that they would not accept the 
Board's proposal. 


14/ In this case the Court said (273 U.S. at 309-10): 
"The so-called order here complained of is one which 
does not command the carrier to do, or to refrain from 
doing, any thing; which does not grant or withhold any 
authority, privilege or license; which does not extend 
or abridge any power or facility; which does not subject | 
the carrier to any liability, civil or criminal; which 
does not change the carrier's existing or future status 
(footnote continued) 
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Nonetheless, say the petitioners, the Board's order of Septem- : 
ber 12, 1969 "made rates" whether it said so or not in that the 
Board coerced’ the carriers into filing tariffs embodying the rates 
suggested by the Board. The fact that the carriers may have chosen 
to file such tariffs rather than await the expiration of the sus- 
pension period is not dispositive, however, and petitioners overlook 
the fact that the carriers for the most part had proposed still higher 


fares than those which the Board permitted to take effect. Moreover, 


petitioners' contentions in this respect are not new in transportation 


law, but rather have been rejected in actions involving the Interstate 


Commerce Act and other comparable statutes. As subsequently shown the 
cases are unanimous in holding that it is only in those cases in which 
an agency orders a rate into effect that the rate is an agency-made rate; 
where the agency merely suggests a rate which the carrier accepts and 
files, a carrier-made rate results. 

The phrase "approval or prescription" or "prescribe" is a rate- 
making term of art that has been accorded a connotation and significance 
clearly not present in the Board's action that is the subject of this 
appeal. As we will show in the following paragraphs the term is applied 
to a commission-made rate as distinguished from a carrier-made rate. 

or condition; which does not determine any right or ob- 

ligation. This so-called order is merely the formal 

record of conclusions reached after a study of data collected 

in the course of extensive research conducted by the Commission, 

through its employees. It is the exercise solely of the 


function of investigation.” 


Our point is not that the challenged orders are not reviewable but 
that they are not rate orders under Section 1002(d). 


aah) 
Based on the characteristics which distinguish the two, we think 
jt clear that the tariff in question here is a carrier-made raté 


and thus not one approved or prescribed by the agency within the 


meaning of either the Federal Aviation Act or the Administrative 


Procedure Act. 

Section 1002(d) of the Act empowers the Board to Wasterntan 
and prescribe" rates only after notice and hearing and only after 
making specified findings. The provisions are indistinguishable 
from those in the Interstate Commerce Act applicable to rail aa 
motor carriers after which the air carrier provisions were nodeled 
(49 U.S.C. 15(1) and 316(e)). Further, the Administrative Procedure 
Act defines a "rule" to include "the approval or prescription for the 
future of rates" (5 U.S.C. 551(4)) and requires the application of the 
procedural rules of that statute to the prescription of air carrier 
fares (5 U.S.C. 553, 556 and 557). Litigation under the Interstate 
Commerce Act gave rise to the language used in the Administrative Pro- 
cedure Act and delineated the scope of the words "prescribe" and Nap 
proval and prescription" by differentiating the circumstances in which 
rates fell within or were excluded from the statutory language. 

The legislative history of the Administrative Procedure Act indi- 
eates that as used in 5 U.S.C. 551(4) the phrase was derived fron the 
Supreme Court's opinion in Arizona Grocery Co. v. Atchison, 1.88. F. 
Ry. Co., 284 U.S. 370 (1932), see S. Rept. No. 752, 79th ee lst 


Sess. 225 (1946). 
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In the Arizona Grocery case the issue turned "upon the power of 
the Interstate Commerce Commission to award reparations with respect 
to shipments which moved under rates approved or prescribed by it" 
(emphasis supplied), 284 U.S. at 381. The Court resolved this issued 
by holding that the Interstate Commerce Commission (ICC) did not have 
the power to award reparations on shipments made under a rate which 
the ICC had prescribed as a reasonable maximum for the future, 284 U.S. 
at oe The Court emphasized the dual character of ICC activity, 
asserting that the function of prescribing rates was quasi-legislative, 
while the function of determining whether an existing rate was reason- 
able was quasi-judicial, 284 U.S. at Ye Hence, all commission— 
made rates, as distinguished from carrier-made rates, were analogized 
to statutes and held not subject to retroactive modification by sub- 
sequent reparation orders. 

The characteristics of a commission-made rate were stated by the 
Court as follows: 

"Specific rates prescribed for the future take the 

place of the legal tariff rates theretofore in force 


by the voluntary action of the carriers, and them- 
selves become the legal rates. As to such rates there 


15/ The ICC's order was entered, as the Court noted, "upon 


complaint and after hearing." 


16/ The distinction between carrier-made rates and commission- 
made rates was preserved in Title IV of the Civil Aeronautics Act of 
1938 (52 Stat. 977), see 49 U.S.C. 1373, 1482. For the most part 
Title IV was based upon the provisions of the Interstate Commerce Act 
and the Motor Carrier Act, and hence the particular applicability of 
decisions in that field. See H.R. Rep. No. 911, 75th Cong., lst Sess. 
17 (1937); S. Rept. No. 686, 75th Cong., lst Sess. 2 (1937); Hearings 
on S. 2 and S. 1760 Before a Subcommittee of the Committee on Inter- 
state Commerce of the United States Senate, 75th Cong., lst Sess., at 
70 and 305 (1937). 
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is therefore no difference between the legal or pub- 
lished tariff rate and the lawful rate. The carrier 
cannot change a rate so prescribed and take its 

chances of an adjudication that the substituted rate 

will be found reasonable. It is bound to conform 

to the order of the Commission. If that body sets 

too low a rate, the carrier has no redress save a 

new hearing and the fixing of a more adequate rate 

for the future." 284 U.S. at 387. 


The question of whether a rate was approved or prescribed 


was also considered in the case of Interstate Commerce Commissibn v. 


Inland Waterways Corp., 319 U.S. 671 (1943). There, several eastern 
railroads had filed new tariffs with the ICC, which suspended them 
for the statutory period and instituted an investigation. A later 


order vacating the order of suspension and discontinuing the proceed- 
i 


ing, held that "[tJhe proposed schedules are shown to be just and reason- 
able and are not shown to be otherwise unlawful," 319 U.S. at 682. The 
Court ruled: 


"This form of finding has been held by the Commission 
not to constitute an approval or a prescription of the 
rates under suspension. Since the Commission refused 
to approve or prescribe them, they stand only as 
carrier-made rates which, under the Commission's de- 
cisions, leave them open to possible recovery of 
reparations. Like the Commission, we also refrain 
from approving or prescribing them." (footnotes 
omitted), 319 U.S. at 686-87. 17/ 


17/ The ICC has uniformly followed the view that a prior adjudica- 


tion of no unreasonableness is purely negative in character and does 
not constitute quasi-legislative action. Thus, the Arizona Grocery 
principle "has no application where the assailed rate is a carrier- 
made rate which has been merely found not unreasonable by the Commission, 
and has not been established in compliance with an order by the Com- 
mission." Halifax Coal & Wood Co. v. Atlantic & Y. Ry. Co., 219 I.C.C. 
594, 597 (1936). See also Morehead Cotton Mills Co. v. Chesapeake & 
Ohio Ry. Co., 231 1.C.C. 437 (1939); William Kelly Milling Co. v. 
Atchison, T. & S. F. Ry, 211 1.C.C. 53 (1935); Parkersburg Rig & Reel 
Co. v. Chicago & N.W. Ry, 198 I1.C.C. 709 (1934); Standard Pkg. Co. v. 
Union P.R.R., 190 1.C.C. 433 (1932). 
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In a subsequent decision the Court noted that its view of the 
ICC's action was based also on the fact that the ICC had reserved 
for consideration ina future proceeding the lawfulness of the tariff 
amendments filed by the eastern railroads. Interstate Commerce Com-— 
mission v. Mechling, 330 U.S. 567, 571-72 (1947). Hence, the controlling 
significance of statements by the agency, such as those made by the 
Board that it would defer decision on petitioners' complaint (infra, 
p. 54) and later that it would investigate the challenged tariffs and 
modify them to the extent appropriate (infra, p. 82). 

The same principles have been followed by the lower federal 
courts in determining whether a rate is commission-made. In 
Emergency Freight Charges, 1935, Ex Parte No. 115, 208 I.C.C. 4 
(1935), the ICC denied the carriers' petition for increases in 
freight rates’ and instead proposed its own plan of "carefully 
selected, moderate" increases. 208 1.0.0. at 58-61. The ICC au- 
thorized the filing of "blanket supplements" to tariffs embodying 
its proposed rates, granted fourth section relief, and declared that 
"such supplements will be permitted to take effect without suspension." 
208 I.C.C. at 60. But it also stated that the rates would be subject 
to complaint and investigation and that Arizona Grocery v. Atchison, 
T. & S. F. Ry., supra, would not apply, 208 I1.C.C. at 60. 

The railroads filed the rates proposed by the Commission. Shippers 
of coal then brought an action to review the Commission's proceedings, 


alleging, inter alia, that the Commission had determined just and reason- 


able rates "on insufficient findings of fact." Algoma Coal & Coke Co. 
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v. United States, 11 F. Supp. 487, 493 (E.D. Va. 1935). The three- 


judge federal court held otherwise: 


"As already pointed out, in our opinion this misconceives 
what the Commission did. It prescribed no particular rates. 
It merely permitted the carriers to file new rates without 
suspension. It will, therefore, be open to the plaintiffs 
to present their contentions as to the particular rates 
affecting them in proper proceedings before the Commission 
under section 13 (49 U.S.C.A. 13). That is to say, the 
increased rates now complained of are carrier-made rates 
and not Commission-made rates." (emphasis in original) Id} 
at 494. 


In another action to review Ex Parte No. 115, the question 
presented was identical to that presented by petitioner here: 


"The plaintiffs attack the rates, charging that the Commission 
had declared their reasonableness and put them in force, with- 
out according the plaintiffs, who were shippers, an opportunity 
to be heard, and without presenting evidence to support their 
reasonableness." Birmingham Slag Co. v. United States, a F. 
Supp. 486 (N.D. Ala. 1935). 


The three-judge court held, however, that the shippers were not en= 


titled to a hearing. 


"Our conclusion is that (the Commission) * * * without ad- 
judging their individual reasonableness, merely authorized 
the carriers to put in the general level of rates, at their 
risk, if they were so advised, and removed certain incidental 
obstructions to the carriers doing so, which were presented 
by section 13(4) of the Act (49 U.S.C. wa 13(4)), and agreed 
not to make a suspensory order, in advance of hearing, under 
complaints filed under section 13. * * * We think the rates 
in controversy were carrier, and not Commission-made rates. 
Their validity has not been declared , nor has the Commission 
ordered them put into effect. They stand just as if filed 
by the carrier with the Commission, with no action on the 
part of the Commission making their validity a matter of ad- 
judication against the shippers, and the shippers' right to 
a day in court is not impaired, either as to the invalidity 
of the rate, or the right to reparations." 11 F. Supp. at 
487. 


Bi 

The importance of the above cases here is that the phrase Nap- 
proval or prescription for the future of rates" and the word "Pre- 
scribe" had established meanings when incorporated into the APA in 
1946 and the FAA in 1938. Under the Arizona Grocery decision, the 
reference was to a commission-made rate which was not subject to 
reparations in a subsequent proceeding, which was binding on the 
carrier, and which was not subject to alteration except after further 
hearing. In addition, based upon the Arizona Grocery decision, it 
had been held that even a finding that schedules were "shown to be 
just and reasonable" did not amount to approval or prescription of 
rates where the agency had made it clear that it did not so regard 
its ra Interstate Commerce Commission v. Inland Waterways, 
supra. And such approval did not occur even though the agency had 
decided not to make a suspensory order. Algoma Coal & Coke Co. v. 
United States, supra; Birmingham Slag Co. v. United States, supra. 
It may be noted also that "negotiations" would not transform a carrier- 
made rate into a commission-made rate. Algoma Coal & Coke Co. v. 
18/7 In light of this decision, petitioners reliance on the Board's 
statement that its formula would produce a "just and reasonable ceil- 
ing" (Pet. Br., 25, 26) is wholly misplaced. This is particularly true 
since the Board did not view the formula as final but anticipated modi- 
fications in the fares it produced, both upwards and downwards (infra, 
pp. 58-59 )and, in fact, has ordered a full scale investigation of 


the fare structure (Order 70-1-147) as it had reserved the right to do 
(infra, p. 88 ) 
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United States, supra. Nor do other forms of "compulsion" create 
al 1 
that result. In the footnoted cases the ICC, after hearings, 


briefs, and oral argument, made findings and directed, but didjnot 
order, a general decrease in rates. The carrier followed the find- 


ings and reduced rates. The court held that these were carrier-made 


rates. 


Applying these principles here it becomes apparent that the 


speaking order of the Board did not "prescribe" rates nor constitute 
the "approval or prescription for the future of rates" within the 


established meaning of that phrase. The order did not pecaliity rate- 
20 
payers from seeking damages in a subsequent proceeding; it did not 


bind the carriers by ordering them to file the proposed tariffs; and 
it did not preclude the carriers from filing new or revised tariffs 


upon their own motion. Moreover, the Board's initial order (infra, 


19/ Compare the force applied by the ICC in Reduced Rates! 1922, 
68 I.C.C. 676, 737 (1922) and the decision in Texas & P. Ry. Co. v. 
Louisiana Oil Refining Corp., 76 F.2d 465, 466, 468 (C.A. 5, 1935), 
cert. denied, 295 U.S. 767 (1935) holding that the rates therein were 
not approved or prescribed but carrier-made rates. 


20/ As the Court is aware, it is the Board's position that 
reparations may not be awarded for past charges at applicable tariff 
rates which are allegedly unreasonable under the decision in T.1.M.E 
Inc. v. United States, 359 U.S. 464 (1959). See Vogelsang v. Delta 
Air Lines, Inc., 302 F.2d 709, 713 (C.A. 2, 1962), cert. denied, 

371 U.S. 826 (1962) wherein the Court recognized the probable ap- 
plicability of T.I.M.E. to the Federal Aviation Act. In Tishman & 

i Inc. v. Delta Air Lines, 275 F. Supp. 471 (S.D.N.Y., 1967) the 
District Court held T.I.M.E. applicable to the Federal Aviation Act. 
On appeal the Second Circuit affirmed the District Court, citing 
Vogelsang, 413 F.2d 1401 (C.A. 2, 1969). 


ttf 

p. 81 ) specifically deferred action on petitioners! complaint and, 
although it refused to suspend the carriers! tariffs (infra, p. 78), 
it later ordered a full scale investigation of the rats level and 
structure, which placed all of the fares in issue. By opening the 
door for further investigation, the Board conclusively demonstrated 


that the challenged suspension order was intended to maintain the 


ng 


status quo Pp ing investigation and not to approve or prescribe 


geo & 
rates. In short, the Board's order did not and could not bind any- 


one to any action, nor was it a ruling that the carriers’ tariff 
21/ 
filings pursuant to the order would not be investigated or changed. 


The foregoing authorities under the Interstate Commerce Act 
establish that the Board's disclosure of a rate formula which it 
would accept for the computation of fares which it would not suspend 


does not constitute the approval or prescription of rates. In 1966 


21/ While petitioners assert that the Board "has effectively set 
maximum rates" (Pet. Br. 26), they do not contravert our explicit 
statements in the text. To hold that the order was a binding order 
would suggest that any willful failure by the carrier to comply with 
the order by filing such tariffs would have been subject to the civil 
and criminal penalties of 49 U.S.C. 1471 and 1472. Further, it would 
suggest that the rates were not subject to further alteration except 
after a formal hearing. Arizona Grocery Co. v. Atchison T. & S. F. 
Ry. Co., 284 U.S. 370 (1932). Compare Koppers Co. v. United States, 
132 F. Supp. 159 (W.D. Pa. 1955), where the three-judge court reviewed 
an I.C.C. proceeding, begun subsequent to enactment of the Administra- 
tive Procedure Act, wherein the Commission entered an order giving 
railroads permission to raise coal rates. The court held that shippers 
were not entitled to notice and hearing, because they were "not bound 
by the order entered and the tariffs filed." 132 F. Supp. at 162, 
Apart from these legal precedents, the Board's order itself made clear 
that changes in the rates established in accordance with its formula 
would be permitted without formal hearings (infra, p. 58 ). 
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the Ninth Circuit was presented with a case which required the deter- 
mination of whether the cases under the Interstate Commerce Act were 
applicable to an alleged rate making action of the Federal Coumeniica= 
tions Commission relating to the fixing of interstate telephore rates. 
The factual situation before the Ninth Circuit was parallel ‘6 that 
presented here. The Ninth Circuit, after reviewing the eon te 
cussed above, concluded that the Federal Communications Commission 
had not approved or prescribed rates and the Supreme Court paired 

to review its decision. Public Utilities Commission of California 
United States, 356 F.2d 236 (C.A. 9, 1966), cert. denied, 385 U.S. 


816 (1966). 


In that case the F.C.C. held a series of meetings with the Bell 
| 


Telephone companies over rate reductions as a part of its policy of 
continuing surveillance over interstate rates which culminated in the 
issuance of a notice by the F.C.C. that the companies would reduce 
rates by one hundred million dollars. The Public Utilities Commission 
of California filed a petition for rehearing, claiming a violation of 
the Communications Act because it had not been afforded an opportunity 
to be heard. The F.C.C. dismissed the PUC petition because the notice 
"did not and could not bind anyone to any action, nor was it , ruling 
on the proposed tariff filing." PUC appealed to the Ninth Circuit 
alleging violations of the Administrative Procedure Act and the Con- 


stitution. The Court held that the notice did not constitute] an "ap- 


proval or prescription of rates" within the meaning of Section 2(c) of 


APA flowed from the lack of hear 
22 


22 
case. 

in derogation of the Con 

king, the Court obs J aS 4 cislative function, and rate 


Ratema 
payers had no constitutional ri by the legislature be- 
fore rate changes were made. Of course, under our stat as well 
as the Communications Act. complaints may be filed against rates 
provided in new tariffs, sus} io nd investigation ma 
and court review obtained of any action by the Board on the complaint. 
In fact, petitioners' complaints agai current airline fares and the 
rate structure have been consolidated into the Board's general passenger 
fare investigation and they will have adequate opportunity both to 
influence the Board and to secure judicial review of its final actions. 
In sum, under the decided cases the circumstances here clearly dis- 
close valid carrier made rates rather than invalid Board made rates. 
Moreover, as we shall show in the next point, the Board's speaking 
suspension order was within its authorized powers and did not deprive 


petitioners of any rights. 


22/ Petitioners' attempts to distinguish this case (Pet. Br. 39-40) 
are not meaningful. There, as here, the contention was that rates were 
effectively made without compliance with statutory procedures. In 
neither case, however, are the rates those of the agency. In both cases 
the carriers chose the course to follow. The compulsion in either case 
was undoubtedly great; comparison is not feasible. 
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II. The vrocedure followed by the Board of disclosing 
a rate formula in its speaking suspension order 


was within its authority and did not deprive 
petitioners of any legal rights. 


In addition to its argument that the Board has approved or 
prescribed rates, petitioners contend that the procedure followed by 
the Board is not authorized by the statute and that it prevents the 
petitioners and the travelling public from contesting the Board's rate 
determinations before the Board or in the courts. According to peti- 
tioners carriers fix rates, or the Board does so pursuant to Sections 
1002(a) and (e) and 102, and the Board has no authority to singly 
propose or suggest rates. The statutory provisions relied on ‘do not 
purport to set forth exclusive procedures for regulating air darriers; 
and where, as here, no approval or prescription of a rate is ah orotvede 
the Board's regulatory functions may be exercised through a variety of 
means. Furthermore, since a full scale general passenger fare investi- 
gation is going forward with petitioners’ complaints Roreolaa red therein, 
petitioners have a full opportunity to contest the Board's ne bota 


before the Board and the courts. 


The Federal Aviation Act confers a variety of powers upon the 


Board to assist it in its regulatory duties. In general it can re- 


quire reports of financial and traffic data, and other information 


(Section 407), conduct investigations of management and any other 
relevant matter (Section 415), "perform such acts * * * as it} shall 
| 


deem necessary to carry out the provisions of, and to exercise and 


perform its powers and duties under the Act." (Section 204(a) , infra, 


p. 37), and "conduct Lits] * * * proceedings 
be conducive to the proper dispatch of bu 


justice" (Section 1001, infra, p. 441). 


TI stion 
Board is authorized to get rate information from the carrier: snd 

n and rate structure and rate level issues 
the carriers at both the Board and staff levels, as has been done 


the past. Such discussions save time and money and improve the quality 


of regulatory performance. See Phillips v. S.E.C., 153 F.2d 27 (C.A. 


2, 1946), cert. denied 325 U.S. 860 (1946). But they do not impinge on 
the rights of petitioners or other travellers since they fix no rates, 
and have no legal effect; they are only a prelude to later legal action. 


ngeles R.R., 273 U.S. 299 (1927), Chicago & 


United States v. Los A 
v. Waterman Steamship Corp., 333 U.S. 103 (1948). 

The Federal Aviation Act does not require notice and hearing to 

rate payers before every new rate filed by a carrier becomes effective. 

Under 49 U.S.C. 403, the carriers retain the right to initiate new 

rates which, unless suspended by the Board, become the legal rates after 

thirty days' notice, from date of filing. Notice and opportunity to be 

neard are only required when the Board, in exercising its discretion, 

decides to direct an investigation and hearing into the lawfulness of 

the new rate and to suspend its effectiveness, 49 U.S.C. 1002(d) and (g). 

The Board's quasi-legislative power, however, is not exercised as to 

every rate; as the Court observed in the Arizona Grocery case, "the 


great mass of rates will be carrier-made rates." 284 U.S. at 390. 
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practice the majority of rates become effective without any a¢tion 


by the Board. 


A logical corollary cf the discretionary power to hold ajhearing 
and suspend a rate, is the power to review the tariff informally with 


the carrier. Since the Board's decision to suspend or not to| suspend 
a rate is not subject to judicial review, Arrow Transportation Co. v. 


Southern Ry. Co., 372 U.S. 658, 667 (1963), any informal discussions 
| 
with the carrier leading to such a decision are also unreviewable. 


Clearly, such discussions are not unlawful. Public Utilities Com- 
2 \ 


mission of California v. United States, supra. 


Moreover, Section 1002(g) of the Act (infra, p. 43) ich authorizes 
the Board to suspend fares, requires that for the accomplishment of such 
suspension the Board file with the tariff and deliver to the barrier Na 
statement in writing of its reasons for such suspension" (infra, 5 Ast) 5 
The Board's speaking suspension order followed that directive. Whether 
that provision of the statute was expressly intended to oe the 
carrier whose rate was suspended with guidance by the agency Bs to the 


rate which might be acceptable to the agency is not clear from the 


24 
&y i 
legislative history. However, the limited history supports that 


23/ Since the rates involved here were not the product of a 
negotiated agreement between the Board and the carriers, the 
Department of Justice finds no occasion, on the facts of this case, 
to take a position on the lawfulness of privately negotiated rates. 


24/ There is nothing in the legislative history of the Civil 
Aeronautics Act of 1938 on the subject. The language was taken from 
the Interstate Commerce Act (49 U.S.C. 15(7)) and had its origin in 
the Mann-Elkins Act of 1910 (36 Stat. 552). The language was added 
by the House Committee on Interstate and Foreign Commerce without 
comment. H.R. Rep. 923, 6lst Cong., 2d Sess. (1910). 


= o0).= 
25/ 


thesis. And on occasion courts have suggested that Congress 
intended theilanguage of the statement of reasons for suspension to be 


more informative to the carrier and have urged the I.C.C. to achieve 


26/ 


that result. Plainly, the language of the statute itself, parti- 
cularly with the aids to construction just referred to, is broad 
enough to authorize the Board to state its position with respect to 
the level of rates which it might accept without suspension. 
From its earliest beginnings, the Board has interpreted the 
statute as giving it authority to utilize informal methods of adjust- 
ing rates in furtherance of statutory objectives. The methods employed 
have included informal contacts, meetings with airline executives, policy 


pronouncements, staff studies, and speaking suspension orders, such as 


25/ Principally the extensive testimony of the President of the 
National Industrial Traffic League, a larger shipper organization. He 
testified that the period of suspension would allow carriers to "negoti- 
ate" increases in rates or tariffs before the rates were to go into 
effect; that many increases are the result of ignorance as to market 
conditions; dnd that the negotiations could be carried out "possibly 
with the advice and aid of the commission in bringing out the facts." 
Hearings Before Interstate and Foreign Commerce Committee on Bills 
Affecting Interstate Commerce, Part VII, 61st Cong., 2d Sess. (1910), 

p. 444. Compatibly, Rep. Townsend, who sponsored the Administration 
Bill in the House, justified the presence of this language by analogy 

to the requirement that temporary injunctions or restraining orders be 
accompanied by a statement of the reasons for their issuance. Id. at 439. 


26/ See Ferguson-Steere Motor Co. v. U.S., 126 F. Supp. 588 (N.D. 
Tex. 1954) cf. Dixie Carriers, Inc. v. U.S., 143 F. Supp. 844, 852 
(S.D. Tex. 1956); and Amarillo-Borger Express Co. v. U.S., 138 F. Supp. 
411, 420 (N.D.Tex. 1956), vacated as moot, 352 U.S. 1028 (1957). 
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the Board used in this ease. All of these methods have not only been 
27/ 
used but have been repeatedly reported to the Congress. Since 


there have been no objections +o such procedures it must be assumed 
that they are viewed, as the Board views them, as flexible tcols for 
efficient administration which eliminate some of the delays inherent in 
28/ | 
formal proceedings no matter how well-managed. Under such) circum- 
stances the Court should not interdict the Board's practice. Norwegian 
29/ 
Nitrogen Products Co. v. United States, 288 U.S. 294, 313-15 (1933). 
Informal actions in furtherance of regulatory objectives are not 


only utilized by the Board but by other agencies as well. Specifically, 


speaking suspension orders, such as the challenged order in this case, 


are used by the I.C.C. See, e.g., Birmingham Slag Co. v. United States, 


27/ See 2nd Annual Report of the Civil Aeronautics Authority (1940), 
p. 8; Annual Report of the Civil Aeronautics Board 1949, p. 31; Annual 
Report of the Civil Aeronautics Board 1943, p. 16; Annual Report of the 
Givil Aeronautics Board 1952, p. 13; Annual Report of the Civil Aeronautics 
Board 1953, p. 17; Annual Report of the Civil Aeronautics Board 1955 
p. 9; Annual Report of the Civil Aeronautics Board 1959,p. 16;) Annual 
Report of the Civil Aeronautics Board 1967, p. 41. 


28/ As a matter of fact, Congress itself has specifically encouraged 
this course of action in the Administrative Procedure Act. It there pro- 
vided (5 U.S.C. 554(c)(1)) that the agency shall give interested parties 
opportunity for "(1) the submission and consideration of facts, arguments, 
offers of settlement, or proposals of adjustment when time, the nature of 
the proceeding, and the public interest permit;" 


29/ Cited and relied on in United States v. Leslie Salt Go., 350 
U.S. 383, 396 (1956). See Pennsylvania R. Co. v. Day, 360 U.S. 548, 552 
(1959); Ivanhoe Irrigation District v. McCracken, 357 U.S. 275, 293 (1958); 
United States v. Shreveport Grain & Elevator Co., 287 U.S. 77, 84 (1932). 
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11 FP. Supp. 486 (3 judge court N.D. Ala., 1935); Algoma Coal _& Coke 


Algoma Loat & VOse 
Co. v. United States, 11 F. Supp. 487 (3 judge court E.D. Va., 1935). 
An indistinguishable situation was presented in the F.C.C.'s dealing 
with the Bell System. Public Utilities Commission of California v. 
supra. A closely comparable situation with relation 
he SEC is illustrated by Phillips v. S.E.C., 153 F.2d 27 (C.A. 2, 
6), cert. denied 325 U.S. 860 (1946). 
This type of procedure is absolutely essential if the agency is to 
We are not dealing here with a monopoly utility but 
ntial number of carriers establishing fares in 
thousands of markets. In most instances fare modifications are not of 
general applicability, as here, but are minor modifications by a limited 
number of carriers in limited markets or with respect to limited products. 
To attempt strictly to require 1002(d) hearings in all such cases would 
simply thwart the entire regulatory objective. Long ago this was recog- 
> 
nized and elaborated upon by Justice Brandeis in the New England Divisions 
Case, 261 U.S. 184 eae Consonant with that authority the Court 
should not destroy regulatory capability through the straitjacket ad- 


vocated by petitioners. Permian Basin Area Rate Case, 390 U.S. 747, 


780 (1968); U.S 


_———————————— 
30/ The Court stated (261 U.S. at 197-8): 


"Here we lare to consider merely, whether Congress authorized 
the method of proof and of adjudication pursued, and whether 
it could authorize it, consistently with the Constitution. 


"Obviously, Congress intended that a method should be 
pursued by which the task, which it imposed upon the Commission, 
(footnote continued) 
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Petitioners! real objection to the Board's procedure appears to 
| 


be that the Board has finally fixed rates without affording then or 


other travellers an opportunity +o participate in the process as the 
| 


statute contemplates. But this misconceives both what the Board did 


and the procedures available to them. In the first place, as we have 


shown, the October 1 fares were carrier-made rates, and, although the 
Board indicated it would not suspend them, it clearly indicated that 
further investigation of them was a distinct possibility and that it 
would continue to study the question of the nature and extent of such 


an investigation. I+ has now concluded that study and issued Order 


could be performed. The number of carriers which might 
be affected by an order of the Commission, if the power | 
granted were to be exercised fully, might far exceed six | 
hundred; the number of rates involved, many millions. 
The weak roads were many. The need to be met was urgent. | 
To require specific evidence, and separate adjudication, | 
in respect to each division of each rate of each carrier, 
would be tantamount to denying the possibility of grant- 
ing relief. We must assume that Congress knew this; and 
that it knew also that the Commission had been confronted: 
with similar situations in the past and how it had dealt | 
with them. 


"Por many years before the enactment of Transportation 
Act, 1920, it had been necessary, from time to time, to 
adjudicate comprehensively upon substantially all rates 
in a large territory. When such rate changes were applied 
for, the Commission made them by a single order; and, in 
large part, on evidence deemed typical of the whole rate 
structure. * * * It was the actual necessities of procedure 
and administration which had led to the adoption of that 
method, in passing upon the reasonableness of proposed 
rate increases. The necessity of adopting a similar course 
when multitudes of divisions were to be passed upon was 
obvious." 


eat 
70-1-147 which instituted a full scale general passenger fare in- 
vestigation, encompassing both the rate level and the rate structure, 
and consolidating petitioners' complaint into such investigation. 
titioners will thus be enabled to present fully evidence and their 
a 
views to the eee Furthermore, they will be in a position sub- 
sequently to secure judicial review of the Board's determinations at 
the conclusion of the investigation. It is abundantly clear that 


petitioners and the public have been accorded full opportunity to 


participate in the ratemaking process as contemplated by Section 1002(d) 


and to apply the ratemaking standards of Sections 1002(e) and 102 of 
Zz 


the Act. 

In the light of the foregoing it must be concluded that the 
Board's speaking suspension orders, which accorded with its past 
practice and that of other agencies, and which afforded petitioners 
and the public full opportunity to participate in the ratemaking pro- 


ceedings, was within its statutory authority and did not constitute an 


31/ Had the Board refused to investigate and ordered the petitioners! 
complaints dismissed, petitioners would have been able to secure judicial 
review of the Board's order. Transcontinental Bus System, Inc. v. Civil 
Aeronautics Board, 383 F.2d 466 (C.A. 5, 1967), cert. denied, 390 U.S. 

920 (1968); Trailways of New England, Inc. v. Civil Aeronautics Board, 
412 F.2d 926 (C.A. 1, 1969). 


32/ Even before the Board's investigatory order the public was not 
excluded from participation in making airline rates. The public had ac- 
cess to the Board's staff and records and the Board itself heard oral 
argument. As the Court is aware the Board is the congressionally 
designated agency to represent and protect the public interest. Its 
members are appointed by the President with the advice and consent of 
the Senate and it has a trained staff constantly studying the fare level 
and structure based upon the detailed and financial cost reports which it 
receives from the carriers, all of which are available to the public. 
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abuse of discretion. Federal Communications Commission v. Pottsville 


— 


| 
Broadcasting Co., 309 U.S. 134 (1940); City of San Antonio v. Civil 
Aeronautics Board, 126 U.S. App. D.C. 112, 374 F.2d 326 (1967). Peti- 


tioners have not been deprived of either statutory or constitutional 


rights. Public Utilities Commission of California v. United States, 


—— 


356 F.2d 236, 241 (C.A. 9, 1966), cert. denied 385 U.S. 816 (1966) . 


CONCLUSION 


For the foregoing reasons the petition for review should be denied. 


The Board's orders and the tariffs establishing the October 1 fare level 
and structure should be left undisturbed and all requests for refunds 
and/or trust fund arrangements requested by the carriers should be 
denied. 


Respectfully submitted, 
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Assistant Attorney General 
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APPENDIX 


Relevant provisions of the Federal Aviation Act of 1958, 72 


Stat. 737, 49 U.S.C. 1301 et seg-? 


TITLE I - GENERAL PROVISIONS 


He XX 
DECLARATION OF POLICY: THE BOARD 


Sec. 102. [72 Stat. 7ThO, 49 U.S.C. 1302] In the exercise and 
performance of its powers and duties under this Act, the Board shall 
consider the following, among other things, as being in the public 
interest, and in accordance with the public convenience and necessity: 

(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Service, and 
of the national defense; 

(o) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and coordinate 
transportation by air carriers; 

(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive 
practices; 

(d) Competition to the extent necessary to assure the sound de- 
velopment of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; 

(e) The promotion of safety in air commerce; and 

(£) The promotion, encouragement, and development of civil 
aeronautics. 


x XX ¥ 


TITLE II - CIVIL AERONAUTICS BOARD 


4eH*K* 


GENERAL POWERS AND DUTIES OF THE BOARD 
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General Powers 


Sec. 204. [72 Stat. 743, 49 U.S.C. 1324] (a) The Board is 
empowered to perform such acts, to conduct such investigations, to 
issue and amend such orders, and to make and amend such general or 
special rules, regulations, and procedure, pursuant to and consistent 
with the provisions of this Act, as it shall deem necessary to carry 
out the provisions of, and to exercise and perform its powers and 
duties under this Act. 


xe XK 
TITLE IV - AIR CARRIER ECONOMIC REGULATION 
xX KX * 
TARIFFS OF AIR CARRIERS 


Filing of Tariffs Required 


Sec. 403. [72 Stat. 758, as amended by Th Stat. 445, ug WaSeCe 


1373] 
(a) Every air carrier and every foreign air carrier shall file with 
the Board, and print, and keep open to public inspection, tariffs 
showing all rates, fares, and charges for air transportation between 
points served by it, and between points served by it and points 

served by any other air carrier or foreign air carrier when through 
service and through rates shall have been established, and showing 

to the extent required by regulations of the Board, all classifications, 
rules, regulations, practices, and services in connection with such air 
transportation. Tariffs shall be filed, posted, amd published in such 
form and manner, and shall contain such information, as the ‘Board shall 
by regulation prescribe; and the Board is empowered to reject any 
tariff so filed which is not consistent with this section and such 
regulations. Any tariff so rejected shall be void. The rates, fares, 
and charges shown in any tariff shall be stated in terms of lawful money 
of the United States, but such tariffs may also state rates, fares, and 
charges in terms of currencies other than lawful money of the United 
States, and may, in the case of foreign air transportation, contain 
such information as may be required under the laws of any country in 

or to which an air carrier or foreign air carrier is authorized to 
operate. } 


Observance of Tariffs; Rebating Prohibited 
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(bo) No air carrier or foreign air carrier shall charge or demand 
or collect or receive a greater or less or different compensation 
for air transportation, or for any service in connection therewith, 
than the rates,’ fares, and charges specified in its currently 
effective tariffs; and no air carrier or foreign sir carrier shall, 
in any manner or by any device, directly or indirectly, or through 
any agent or broker, or otherwise, refund or remit any portion of 
the rates, fares, or charges so specified, or extend to any person 
any privileges or facilities, with respect to matters required by 
the Board to be specified in such tariffs, except those specified 
therein. Nothing in this Act shall prohibit such air carriers or 
foreign air carriers, under such terms and conditions as the Board 
may prescribe, from issuing or interchanging tickets or passes for 
free or reduced-rate transportation to their directors, officers, 
and employees (including retired directors, officers, and employees 
who are receiving retirement benefits from any air carrier or foreign 
air carrier), the parents and immediate families of such officers and 
employees, and the immediate families of such directors; widows, 
widowers, and minor children of employees who have died as a direct 
result of personal injury sustained while in the performance of duty 
in the service of such air carrier or foreign air carrier; witnesses 
and attorneys attending any legal investigation in which any such air 
carrier is interested; persons injured in aircraft accidents and 
physicians and nurses attending such persons; immediate families, 
including parents, of persons injured or killed in aireraft accidents 
where the object is to transport such persons in connections with 
such accident; and any person or property with the object of pro- 
viding relisf in cases of general epidemic, pestilence, or other 
calamitous visitation; and, in the case of overseas or foreign air 
transportation, to such other persons and under such other circum~ 
stances as the Board may be regulations prescribe. Any air carrier 
or foreign air carrier, under such terms and conditions as the Board 
may prescribe, may grant reduced-rate transportation to ministers of 
religion on a space-available basis. 


Netice of Tariff Change 


(c) No change shali be made in any rate, fare, or charge, or any 
classification, rule, regulation, or practice affecting such rate, 
fare, or charge, or the value of the service thereunder, specified 
in any effective tariff of any air carrier or foreign air carrier, 
except after thirty days* notice of the proposed change filed, posted, 
and published in accordance with subsection (2) of this section. 
Such notice shall plainly state the change proposed to be made and 
time such change will take effect. The Board may in the public interest, 
by regulation or otherwise, allow such change upon notice less than 
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‘that herein specified, or modify the requirements of this section 
with respect to filing and posting of tariffs, either in particular 
instances or by general order applicable to special or peculiar 
circumstances or conditions. 


Filing of Divisions of Rates and Charges Required 


(a) Every air carrier or foreign air carrier shall keep currently 
on file with the Board, if the Board so requires, the established 
divisions of all joint rates, fares, and charges for air transporta- 
tion in which such air carrier or foreign air carrier participates. 


RATES FOR CARRIAGE OF PERSONS AND PROPERTY 
Carrier's Duty to Provide Service, Rates, and Divisicns 


Sec. 404. [72 Stat. 760, 49 U.S.C. 1374] (a) It shall be ‘the 
duty of every air carrier to provide and furnish interstate and 
overseas air transportation, as authorized by its certificate, upon 
reasonable request therefor and to provide reasonable through service 
in such air transportation in connection with other air carriers; to 
provide safe and adequate service, equipment, and facilities in 
connection with such transportation; to establish, observe, and 
enforce just and reasonable individual and joint rates, fares, and 
charges, and just and reasonable classifications, rules, regulations, 
and practices relating to such air transportation; and, in case of 
such joint rates, fares, and charges, to establish just, reasonable, 
and equitable divisions thereof as between air carriers partici- 
pating therein which shall not unduly prefer or prejudice any iof 
such participating air carriers. | 

(bo) No air carrier or foreign air carrier shall make, give, or 
cause any undue or unreasonable preference or advantage to any 
particular person, port, locality, or description of traffic in 
air transportation in any respect whatsoever or subject any parti- 
cular person, part, locality, or description of traffic in air 
transportation to any unjust discrimination or any undue’ or unreason- 
able prejudice or disadvantage in any respect whatsoever. 


ACCOUNTS, RECORDS, AND REPORTS 


Filing of Reports 


Sec. 407 [72 Stat. 766, 49 U.S.C. 1377] (a) ‘The Board is em- 
powered to require annuel, monthly, periodical, and special reports 
from any air carrier; to prescribe the manner and form in which such 
reports shall be made; and to require from any air carrier specific 
answers to all questions upon which the Board may deem information to 
be necessary. Such reports shall be under oath whenever the Board so 
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requires. The Board may also require any air carrier to file with 
it a true copy of each or any contract, agreement, understanding, or 
arrangement, between such air carrier and any other carrier or 
person, in relation to any traffic affected by the provisions of 
this Act. 


INQUIRY INTO AIR CARRIER MANAGEMENT 


Sec. 415 [72 Stat. 770, 49 U.S.C. 1385] For the purpose of exer- 
cising and performing its powers and duties under this Act, the 
Board is empowered to inquire into the management of the business of 
any air carrier and, to the extent reasonably necessary for any 
such inquiry, to obtain from such carrier, and from any person 
controlling or controlled by, or under common control with, such 
air carrier, full and complete reports and other information. 


we K 
TITLE IX -- PENALTIES 
CIVIL PENALTIES 
| Safety, Economic, and Postal Offenses 


Sec. 901. [72 Stat. 783, as amended by 76 Stat. 149, 49 U.S.C. 
1471] (a)(1) Any person who violates (A) any provision of title 
III, IV, V, VI, VII, or XII of this Act, or any rule, regulation, 
or order issued thereunder, or under section 1002(i), or any term, 
condition, or limitation of any permit or certificate issued under 
title IV, or (B) any rule or regulation issued by the Postmaster 
General under’ this Act, shall be subject to a civil penalty of 
not to exceed $1,000 for each such violation. If such violation 
is a continuing one, each day of such violation shall constitute a 
separate offense: Provided, That this subsection shall not apply 
to members of! the Armed Forces of the United States, or those 
civilian employees of the Department of Defense who are subject to 
the provisions of the Uniform Code of Military Justice, while 
engaged in the performance of their official duties; and the 
appropriate military authorities shall be responsible for taking 
any necessary disciplinary action with respect thereto and for 
making to the Administrator or Board, as appropriate, a timely 
report of any such action taken. 


CRIMINAL PENALTIES 


General 


Sec.902. [72 Stat. 784, as amended by 75 Stat. 466, 76 Stat. 
150 76 Stat. 921, 49 U.S.C. 1472] (a) Any person who knowingly 
and willfully violates any provision of this Act (except titles 
III, V, VI, VII, and XII), or any order, rule, or regulation issued 
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by the Administrator or by the Board undex any such provision or any 
term, condition, or limitation of any certificate or permit issued 
under title IV, for which no penalty is ctherwise provided in this 
section or in section 904, shall be deemed guiity of a misdemeanor 
and upon conviction thereof shali be subject for the first cffense 
to a fine of not more than $500, and for any subsequent offense to 
a fine of not more than $2,000. If such violation is a continuing 
one, each day of such viclation shall constitute a separate offense. 


TITLE X -- PROCEDURE 
CONDUCT OF PROCEEDINGS 


Sec. 1001. [72 Stat. 788, 49 U.S.C. 1481] The Board and the 
Administrator, subject to the provisions of this Act and the Ad- 
ministrative Procedure Act, may conduct their proceedings in such 
manner as will be conducive to the proper dispatch of business and 
to the ends of justice. No member of the Board or Agency shall 
participate in any hearing or proceeding in which he has a pecuniary 
interest. Any person may appear before the Board or Agency and be 
heard in person or by attorney. . .- 


i 


COMPLAINTS TO AND INVESTIGATIONS BY THE ADMINISTRATOR AND THE 
BOARD 


Filing of Complaints Authorized 


Sec. 1002. [72 Stat. 788, 49 U.S.C. 1482] (a) Any person may 
file with the Administrator or the Board, as to matters within 
their respective jurisdictions, a complaint in writing with respect 
to anything done or omitted to be done by any person in contra- 
vention of any provisions of this Act, or of any requirement | 
established pursuant thereto. If the person complained against 
shall not satisfy the complaint and there shall appear to be any 
reasonable ground for investigating the complaint, it shall be the 
duty of the Administrator or the Board to investigate the matters 
complained of. Whenever the Administrator or the Board is of! the 
opinion that any complaint does not state facts which warrant) an 
investigation or action, such complaint may be dismissed without 
hearing. In the case cf complaints against a member of the Armed 
Forces of the United States acting in the performance of his offi- 
cial duties, the Administrator or the Board, as the case may be, 
shall refer the complaint to the Secretary of the department con- 
cerned for action. The Secretary shall, within ninety days after 
receiving such a complaint, inform the Administrator or the Board 
of his dispesition of the complaint, including a report as to any 
corrective or disciplinary actions taken. 


Oe 


Investigations on Initiative of Administrator or Board 


(>) ‘The Administrator or Board, with respect to matters with- 
in their respective jurisdictions, is empowered at any time to in- 
stitute an investigation, on their own initiative, in amy vase and 
as to any matter or thing within their respective jurisdictions, 
concerning which complaint is authorized to be made to or terere the 
Administrator or Board by any provision of this Act, or concerning 
which any question may arise under any of the provisions o2 this 
Act, or relating to the enforcement of any of the provisions of 
this Act. The Administrator or the Board shall have the same power 
to proceed with any investigation instituted on their own motion 
as though it had been appealed to by complaint. 


(c) If the Administrator oF the Board finds, after notice 
and hearing, in any investigation instituted upon complaint or 
upon their own initiative, with respect to matters within their 
jurisdiction, that any person has failed to comply with any provi- 
gion of this Act or any requirement established pursuant thereto, 
the Administrator or the Board shell issue an appropriate order to 
compel such person to comply therewith. 


Power to Prescribe Rates and Practices of Air Carriers 


(a) Whenever, after notice and hearing, upon complaint, or 
upon its own initiative, the Board shall be of the opinion that 
any individual or joint rate, fare, or charge demanded, charged, 
collected or received by any air carrier for interstate or over- 

or any classification, rule, regulation, 
or the value of 


unjustly discriminatory, preferential, 

prejudicial, the Board shell determine and prescribe the lawful 
rate, fare, or charge (or the maximum or minimm, or the maximum 
and minimum thereof) thereafter to be demanded, charged, collected, 
or received, or the lawful classification, rule, reguiation, or 
practice thereafter to be made effective: Provided, That as to 
rates, fares, and charges for overseas air transportation, the 
Board shall determine and prescribe only a just and reasonable 
maximum or minimum, or maximum and minimum rate, fare, or charge. 


Rule of Ratemaking 


(e) In exercising and performing its powers and duties with 
respect to the determination of rates for the carriage of persons or 
property, the Board shall take into consideration, among other 
factors- 

(1). The effect of such rates upon the movement of traffic; 
(2) The need in the public interest of adequate and efficient 
transportation of persons and property by air carriers at the 
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lowest cost consistent with the furnishing of such service; 

(3) Such standards respecting the character and quality 
of service to be rendered by air carriers as may be prescribed 
by or pursuant to law; 

(4) The inherent advantages of transportation by aircraft; 
(5) The need of each air carrier for revenue sufficient to 
enable such air carrier, under honest, economical, and efficient 


management, to provide adequate and efficient air carrier service. 


and 


Removal of Discrimination in Foreign Air Transportation 


(f) Whenever, after notice and hearing, upon complaint, or 
upon its own initiative, the Board shall be of the opinion that any 
individual or joint rate, fare, or charge demanded, charged, dollected, 
or received by any air carrier or foreign air carrier for foreign air 
transportation, or any classification, rule, regulation, or practice 
affecting such rate, fare, or charge, or the value of the service 
thereunder, is or will be unjustly discriminatory, or unduly preferen- 
tial, or unduly prejudicial, the Board may alter the same to the extent 
necessary to correct such discrimination, preferences, or prejudice 
and make an order that the air carrier or foreign air carrier shall 
discontinue demanding, charging, collecting, or receiving any |such 
discriminatory, preferential, or prejudicial rate, fare, or charge 
or enforcing any such discriminatory, preferential, or prejudicial 
classification, rule, regulation, or practice. 
! 


Suspension of Rates | 


tr 

(g) Whenever any air carrier shall file with the Board a tariff 
stating a new individual or joint (between air carriers) rate, fare, 
or charge for interstate or overseas air transportation or any 
classification, rule, regulation, or practice affecting such rate, 
fare, or charge, or the value of the service thereunder, the Board 
is empowered, upon complaint or upon its own initiative, at once, and, 
if it so orders, without answer or other formal pleading by the air 
carrier, but upon reasonable notice, to enter upon a hearing con- 
cerning the lawfulness of such rate, fare, or charge, or such classi- 
fication, rule, regulation, or practice; and pending such hearing 
and the decision thereon, the Board, by filing with such tariff, and 
delivering to the air carrier affected thereby, a statement in writ- 
ing of its reasons for such suspension, may suspend the operation 
of such tariff and defer the use of such rate, fare, or charge or such 
classification, rule, regulation, or practice, for a period of ninety 
days, and, if the proceeding has not been concluded and a final order 
made within such period, the Board may, from time to time, extend 
the period of suspension, but not for a longer period in the lag- 
gregate than one hundred and eighty days beyond the time when 
such tariff would otherwise go into effect; and, after hearing, 


whether completed be aes oe rate, fare, CHASES» classifi- 
eation, rule, se or practi goes into effect, the Board 

may make such order with referer thereto as would be proper in a 
proceeding instituted aftex such rate, fare, c : classification, 
rule, regulation, ox ce he : sth £ the proceed- 
ing has not been concluded ae an order “made Wi. the period of 
suspensior., ‘the proposed rate, fare, charge eee on rule; 
regulation, or practice shall ge into eflect at the end of such 
pericd: Provided, That this subsection shall not apply tc any initial 
tariff filed by any air carrier. 


Power to Prescribe Divisions of Rates 


(hn) Whenever, after notice and hearing, upon complaint or upon 
its own initiative, the Board is cf the opinion that the divisions 
of joint rates, fares, or charges for air transportation are or will 
be unjust, umreascnable, inequitable, or unduly preferential or 
prejudicial as tetween the air carriers or foreign air carxiers parties 
thereto, the Board shall prescribe the just, reasonable, and equitable 
divisions thereof to te received by the several air carriers. The 
Board may require the adjustment of divisions between such air carriers 
from the date of filing the complaint or entry of order of investi- 
gation, or such other date subsequent thereto as the Board finds to 
be just, reasonable, and equitable. 


Power to Establish Through Air Transportation Service 
& 


(i) The Board shall, whenever required by the public convenience 
and necessity, after notice and peorene? upon compact ~% or upon its 
own initiative, establish through service and joint zates, fares, 
or charges (cr the maxima cr eran or the maxima and minima thereof) 
for interstate oz overseas sir transportation, or the classifications, 
rules, regulations, or practices affecting such 
charges, or the value of the service thereunder, and the terms 
conditions under which such through service shail be operated: 
vided, That’as to jcint rates, fares, and charges Tor overseas 
transportation the Board shall determine and prescribe only just and 
reasonable maximum or minimium or maximum and minimim joint rates, 
fares, or charges. 


JUDICIAL REVIEW OF ORDERS 


Orders c= Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, as amended by 74 Stat. 255, 75 Stat. 
497, 49 U.S.C. 1486] (a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any order in 
respect of any foreign air carrier subject to the approval of the 
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President as previded in section 801 of this Act, shall be s subject 
to review by the courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia upon petition, 


filed within sixty days atter the entry of such order, by any person 


disclosing a substantial iz 5 acl *. After the expiration 
: : | 

of said sixty days a petition may te fil y by leave c= gours 

upon a showing cf reasonable grounds : = re to file the petition 


theretofore. 


Relevant provisions of the Administrative Procedure Act, 5 U.S.C. 
551 et sege: ! 


Sec. 551 - Defizitions 


(4) "zule"” means the whole or a part of an agency sioicnes of 
general or particular applicability and future effect designed to 
implement, interpret, or prescribe law or policy or describing the 
organization, procedure, or practice requirements of an agen acy and 
includes the approval or prescription for the future of rates, wages, 
corporate or financial structures or reorganizations thereof, prices, 
facilities, appliances, services or allowances therefor cr of valua- 
tions, costs, or accounting, or practices bearing on any of the fore- 
going; | 


(5) "rule making” means agency process for formating, amending, 
or repealing a ae 


Sec. 553 - Rile Makin, 


(6) General notice of propos 
in the Federal Register, unless p 


ed rule making shali be published 
exsons subject theretc are named 
and either personally served or ctherwise have actual notice; thereof 
in accordance with law. The notice shall include- i 


(1) a statement cf the time, place, and nature of public rule 
making proceedings; ! 


(2) reference to the legal authority under which the rule is 
proposed; and 

(3) e&ther the terms or substance of the proposed rule or a 
desexiption of the subjects and issues involved. 


Except when notice or hearing is requized by statute, this subsection 
does not apply- 

(A) to-interpretative rules, general statements of policy, or 
rules of agency orgenizaticn, procedure, cr pravtice; or 
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(B) when the agency for good cause finds (and incorporates 
the finding and a brief statement of reasons therefor in the 
rules issued) that notice and public procedure thereon are im- 
practicable, unnecessary, or contrary to the public interest. 


(c) fter notice required by this section, the agency shall 
give interested persons an opportunity to participate in the rule 
making through submission of written data, views, or arguments with 
or without opportunity for oral presentation. After consideration 
of the relevant matter presented, the agency shall incorporate in 
the rules adopted a concise general statement of their basis and 
purpose. When rules are required by statute to be made on the record 
after opportunity for an agency hearing, sections 556 and 557 of this 


title apply instead of this subsection. 


Sec. 554 - Adjudications 


(c) The agency shall give all interested parties opportunity for- 


(1) The submission and consideration of facts, arguments, 
offers of settlement, or proposals of adjustment when time, the 
nature of the proceeding, and the public interest permit; ... 


Sec. 556 - Hearings 


(a) This section applies, according to the provisions thereof, 
to hearings required by section 553 or 554, of this title to be con- 
ducted in accordance with this section. 


Sec. 557 - Initial Decision 


(a) This section applies, according to the provisions thereof, 
when a hearing is required to be conducted in accordance with sec- 


tion 556 of this title. 


The relevant sections of the Interstate Commerce Act, 49 U.S.C. 


1 et sea. are: 


Part I: General Provisions and Railroad and Pipe Line Carriers 


Sec. 15. Determination of rates, routes, etc. 


Sec. 1 ar. (1). Commission empowered to determine and _pre- 


scribe rates, classifications, etc. Whenever, after full hearing, 
upon a complaint made as provided in section 13 of this title, or 
after full hearing under an order for investigation and hearing made 
by the Commission on its own initiative, either in extension of any 
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| 
pending complaint or without any complaint whatever, the Commission 
shall be of opinion that any individual or joint rate, fare, or 
charge whatsoever demanded, charged, or collected by any common 
carrier or carriers subject to this chapter for the transportation 
of persons or property, as defined in section 1 of this title, or 
that any individual or joint classification, regulation, or practice 
whatsoever of such carrier or carriers subject to the provisions 
of this chapter, is or will be unjust or unreasonable or unjustly 
discriminatory or unduly preferential or prejudicial, or otherwise 
in violation of any of the provisions of this chapter, the Commission 
is authorized and empowered to determine and prescribe what will 
be the just and reasonable individual or joint rate, fare, or! charge, 
or rates, fares, or charges, to be thereafter observed in such case, 
or the maximum or minimum, or maximum and minimum, to be charged, 
and what individual or joint classification, regulation, or practice 
is or will be just, fair, and reasonable, to be thereafter followed, 
and to make an order that the carrier or carriers shall ceasej and 
desist from such violation to the extent to which the Commission 
finds that the same does or will exist, and shall not thereafter 
publish, demand, or collect any rate, fare, or charge for such 
transportation other than the rate, fare, or charge so prescribed, 
or in excess of the maximum or less than the minimum so prescribed, 
as the case may be, and shall adopt the classification and shall 
conform to and observe the regulation of practice so prescribed. 


| 

Sec. 15, par. (7). Commission to determine lawfulness of; new 
rates; suspension; refunds. Whenever there shall be filed with the 
Commission any schedule stating a new individual or joint rate, fare, 
or charge, or any new individual or joint classification, or any new 
individual or joint regulation or practice affecting any rate, fare, 
or charge, the Commission shall have, and it is given, authority, 
either upon complaint or upon its own initiative without complaint, 
at once, and if it so orders without answer or other formal pleading 
by the interested carrier or carriers, but upon reasonable notice, 
+o enter upon a hearing concerning the lawfulness of such rate, fare, 
charge, classification, regulation, or practice; and pending such 
hearing and the decision thereon the Commission, upon filing with such 
schedule and delivering to the carrier or carriers affected thereby 
a statement in writing of its reasons for such suspension, may from 
time to time suspend the operation of such schedule and defer the 
use of such rate, fare, charge, classification, regulation, or prac- 
tice, but not for a longer period than seven months beyond the time 
when it would otherwise go into effect; and after full hearing, whether 
completed before or after the rate, fare, charge, classification, regu- 
lation, or practice goes into effect, the Commission may make such 
order with reference thereto as would be proper in a proceeding 
initiated after it had become effective. If the proceeding las not 
been concluded and an order made within the period of suspension, 


eS 


fare, charge, classification, regulation, 
ect at the end of such period; but in 
“ate or charge for cr in respect to 


me 
ty, the Commission may by crder require 


the proposed change oF rate 
or practice shall go inte ée 
case cf a proposed increase 
the transportation cf r 
the interested carrier cre 
detail of all amounts received 5 , of such increase, specifying 
by whom and in whose tehair s are paid, and upon comple- 
+ion of the hearing and decision m urther order require the 
interested carvier or carriers to refund, with interest, to the 
persons in whose behal? such amounts were paid, such portion of 
such increased rates orm charges as by its decision shall be found 
As any hearing involving a change in a rate, fare, 
or in a rule, regulation, cr practice, 
18, 1940, the burden of proof shall be upon the 
; that the proposed changed rate, Tare, charge, classi- 
Pication, ruie, istion, or practice is just and reasonable, and 
the Commission } ive tc the hearing and decision of such ques- 
tions preference cver all other questions pending before it and 


decide the same as speedily as possible. 


fz fhe 
a) 


ru) 
» 


fares and charges- 
tion by Commission; power of Commission 
rates, regulations, etc. 


beard, crgamization, or body politic may 
» the Commission that any such rate, fare, 
regulation, or practice, in effect or 
;y is or will be in violation of this 

section cor of sectio 17 of this title. Whenever, after hearing, 
upon complaint or i investigation on its own initiative, the 
Commission shall be of % opinion that any individual or joint 
rate, Fars, cr charge, demanded, charged, or collected by any common 
carrier or carriexs by meteor vehicle or by any common varrier or 
carriers by metor vehicle or by any common c rrier or carriers by 
motor vehizle in conjunction with any common carrier or carriers by 
railroad and/cr express, and/or water for transportation in inter- 
state or foreign commerce, cr any classification, rule, regulation, 
or practice whatscever of such carrier cr carriers affecting such 
rate, fare, or charge or the value of the service thereunder, is or 
will be unjust or unreascmable, cr unjustly discriminatory or unduly 
preferential or unduly prejudicial, it shall determine and prescribe 
the lawful rate, fare, or charge or the maximum or minimum, or maximum 
and minimum rate, fare, or charge thereafter to be observed, or the 
lawful classification, vule, regulation or practice thereafter to 
be made effective and the Commission shall, whenever deemed by it 
to be necessary or desirable in the public interest, atter hearing, 
upon complaint or upcen its cwn initiative without a complaint, 
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establish through routes and joint rates, fares, charges, regulations ) 
or practices, applicable to the transportation of passengers by 
common carriers by motor vehicle, or the maxima or minima, ior maxima 
and minima, to be charged, and the terms and conditions under which 
such through routes shall be operated: Provided, however, | That 
nothing in this chapter shall empower the Commission to prescribe, 

or in any manner regulate, the rate, fare or charge for intrastate 
transportation, or for any service connected therewith, for the 
purpose of removing discrimination against interstate commerce or 

for any other purpose whatever. 


if 
New rates; determination of fairness by Commission; suspension 


(g) Whenever there shall be filed with the Commission any schedule 
stating a new individual or joint rate, fare, charge, or classifica- 
tion for the transportation of passengers or property by a common 
carrier or carriers by motor vehicle, or by any such carrier or 
carriers in conjunction with a common carrier or carriers by railroad 
and/or express, and/or water in interstate or foreign commerce, or 
any rule, regulation, or practice affecting such rate, fare, or charge, 
or the value of the service thereunder, the Commission is authorized 
and empowered upon complaint of any interested party or upon its own 
initiative at once and, if it so orders, without answer or other formal 
pleading by the interested carrier or carriers, but upon reasonable 
notice, to enter upon 4 hearing concerning the lawfulness ‘of such 
rate, fare, or charge, or such rule, regulation, or practice, and 
pending such hearing and the decision thereon the Commission, by 
filing with such schedule and delivering to the carrier or carriers 
affected thereby a statement in writing of its reasons for such sus- 
pension, may from time to time suspend the operation of such schedule 
and defer the use of such rate, fare, or charge, or such rule, regu- 
lation, or practice, but not for a longer period than seven months 
beyond the time when it would otherwise go into effect; and after 
hearing, whether completed before or after the rate, fare} charge, 
classification, rule, regulation, or practice goes into effect, 
the Commission may make such order with reference thereto as would 
be proper in a proceeding instituted after it had become effective. 

If the proceeding has not been concluded and an order made within 

the period of suspension, the proposed change of rate, fare, or charge, 
or classification, rule, regulation, or practice, shall go into effect 
at the end of such period: Provided, That this subsection shall not 
apply to any initial schedule or schedules filed on or before July 31, 
1938, by any such carrier in bona fide operation on October 1, 1935. 

At any hearing involving a change in a rate, fare, charge, or classifi- 
cation, or in a rule, regulation, or practice, the burden of proof shall 
be upon the carrier to show that the proposed changed rate, fare, charge, 
classification, rule, regulation, or practice is just and reasonable. 


Order 69-9-68 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 


i on the 12th day of September, 1969 


Passenger fare revisions proposed by the: Docket 21322 


DOMESTIC TRUNKLINE CARRIERS 


ORDER OF INVESTIGATION AND SUSPENSION © 


By tariff revision! filed August 1, 1969, and marked to become effective 
September 15, 1969, United Air Lines, Inc. proposed to revise its domestic 
passenger fares within the 48 contiguous states. Subsequently, on August 7 
and 11, 1969, Eastern Air Lines, Inc. and Continental Air Lines, Inc., respec- 
tively, also filed proposed fare revisionsL/ marked to become effective 
October 1, 1969. On August 13, 1969, American Airlines, Inc. proposed to 
revise its domestic passenger faresl/ effective September 27, 1969. Northwest 
Airlines, Inc. filed proposed revisionsl/ to its domestic passenger fares on 
August 20, 1969, with an effective date of October 4, 1969, and Braniff Airways, 
Inc., on August 22, 1969, filed revisionsL/ to its domestic passenger fares 
with an effective date of October 1, 1969. 


All of the tariff revisions propose increased fares, although each of the 
six carriers takes a different approach to the appropriate level and structure 
of domestic passenger fares. With the exception of Continental and United, all 
of the carriers propose to adjust fares in accordance with a formula based on a 
fixed charge per passenger plus a variable charge based on mileage. United 
likewise proposes a dual element formula but with a fixed mileage charge, 
whereas Continental proposes instead to adjust fares by a stated percentage ana/ 
or dollar increases which may vary according to distance. All of the carriers 
except United propose to establish first-class fares at 125 percent of coach. 
United proposes a ratio of 120 percent. With regard to night coach fares, 
American would raise all present night coach fares by $3.00, while the other 
carriers would set night coach fares at a level of 75 to 85 percent of the 
revised jet coach fares. 


Several of the carriers have proposed revisions of their domestic discount 
fare structure concurrently with the proposed changes in coach and first-class 


17 Revisions to Airline Tariff Publishers, Inc., Agent, Tariffs C.A.B. Nos. 
90, 98, and 101. 
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fares. Six carriers have proposed to reduce the Discover America discount from 
25 percent to’20 percent. A number of carriers would also reduce the youth 
standby and children's discount from 50 to 40 percent, the youth reservation 
discount from 33 1/3 to 20 percent, and the family fare discounts for spouses 
to 20 percent and for children to 33 1/3 percent. The proposed fare changes 
heretofore described are detailed in tabular form in Appendix A of this order. 


A complaint has been filed by the Honorable John E. Moss, M.C. (California), 
and 19 other Members of Congress requesting suspension and investigetion of the 
proposed tariff revisions. The complainants also seek a general fare investi- 
gation to determine whether the present fare structure produces a ‘just and 
reasonable fare. The complainants filed a substantially similar complaint in response 
to tariff revisions proposed by several of the domestic carriers in March of 1969. 
The Board, in ordering those tariff revisions suspended and investigated 
(Order 69-5-28), either disposed of or rendered moot this earlier ‘complaint 
except as to the request for a general fare investigation, which was deferred 
pending further informal investigation by the Board's staff into a cost oriented 
formula for structuring fares. The complainants have incorporated, by reference, 
the factual justification for the earlier complaint into the instant complaint. 
Inasmuch as the deferred issue in the earlier complaint is included in the 
instant complaint, we intend our action herein to be dispositive of the open 
issue in the earlier complaint. 


The principal contentions made by the complainants are that the Board 
has never established cost and load factor standards against which fares could 
be judged for fairness and reasonableness, and that the proposed increases should 
not te permitted until such standards are established and the increases weighed 
against those standards. The complainants further assert that the fare proposals 
will further depress load factors and earnings; bring about even greater increases 
in costs, air traffic congestion, and air pollution; lead to more, uneconomical 
and inefficient use of the nation's airports and airways; and thereby further 
increase the financial burden to the taxpayers and passengers. 


An answer to the complaint has been filed by American. The carrier asserts 
that the complaint does not set forth facts or arguments warranting 2 continued 
postponement of fare adjustments that are urgently required in light of the 
industry's deteriorating financial position. American alleges that the com- 
plaint fails to recognize that over the years the airlines have been able to 
offset the effects of inflation only by means of improved operating efficiencies, 
and that such an offset is no longer possible under current economic conditions; 
that the complainants' sole reason for opposing the fare increases is that the 
Board has never established standards for cash costs and load factors; and that 
the alleged lack of fair cash cost and load factor standards is not a valid 
reason for denying the proposed fare adjustments. 


In response to the Board's Order, 69-8-108, setting oral argument on the 
- general question of a fare increase, the domestic trunklines and local service 
carriers have filed statements of position and presented their views at the oral 
argument. The carriers urge that there is a pressing need for an increase in 
regular and promotional fares in order to meet increasing costs which are teing 
incurred in every expense category. 
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Most of the domestic carriers favor the adoption of 2 cost-oriented formule » - 
for establishing and defining domestic normal passenger fares, provided that it 
produces substantial additional revenue; that it more accurately reflects the Ld 
varying costs of service; and that it be administered with enough flexitility 
to permit deviation in market situations where justification for @ departure 
from the formula is shown. 


Severel carriers while not objecting to a formule per se, express reservations 
about the formulas so, far considered. They feel that further analyses should be 
made to refine the determination of carrier costs in different types of markets, 
while some are concerned that value of service may not have been adequately 
considered particularly in connection with short-haul fares. The criticisms of 
the formula approach are. of varying degrees and range from advocacy of greater 
flexibility of applicution to requests for fare increases that do not change ¢ 
the present fare structure. The major criticisms of the formula approach are: 

(1) that such approach is premature at the present time; (2) that it may proauce 
serious anomalies and inequities; (3) that its actual impact’ is unknown and will > 
vary depending on the carrier and the carriers' operations; (4) that in short- 
haul markets, it may result in unreasonable fare increases and tend to diver 
traffic to other modes of transportation; ticu 
to other rate-making factors such as type of traffic, 

of the market, type of travel, and so forth. 


io] 


» 
A proposal has been made by Mohawk Airlines, Inc. for revising the preser:t 7 


method of dividing interline fares. The division of fares proposed by Mohawk 

is based on the formula approach for establishing coach fares and would appor- 

tion an amount to each party to the through fare equal to the fixed, or terminal, 

charge in the formula, whether the through fare is a joint fare or a combination 

of locals, with the remainder of the fare teing apportioned between the parties » 

in accordance with the normal rate prorate. = 
Upon consideration of the tariff proposals, the complaint and answer theretcp 

the statements filed prior to the oral argument and comments made thereat, and 

other relevant matters, the Board finds that the proposals may be unjust, 

unreasonable, unjustly discriminatory, unduly preferential or unduly prejudicial, » 

or otherwise unlawful and should be investigated. The Board further concludes 

that the tariffs in question should be suspended pending recttenttoeel) , 

S 
The Board is, however, of the opinion that the carriers have adequately 

demonstrated a need for some additional revenue and would be disposed to grant 

an increase computed in accordance with the criteria set out below. Because 

of the many anomalies in the existing fare structure and the somewhat tenuous 

relationship that existing fares on occasion bear to costs of service, we 

have concluded that adoption of a cost-oriented fare formula would produce a 


2] For procedural reasons the proposed tariff revisions of United Air Lines, Inc:*” 
have been ordered suspended and investigated by separate order, 69-9-30, > 
dated September 5, 1969. 


substantial improvement in the domestic fare structure. We are aware that 
significant objections to such a formula structure have been voiced by certain 
carriers, particularly with regard to the inhibiting effect it would have on 
managerial discretion in special situations where factors other than cost should 
be considered. With this in mind, we propose to allow a degree of flexibility 
in the application of the formula. We are also especially coghizant that the 
value of service considerations are highly pertinent in many markets. The fare 
formula which we propose, while geared to costs, does in fact give substantial 
recognition to value of service in both long haul and short haul markets, through 
retention of the concept of internal subsidy, whereby long haul fares are priced 
above cost plus a fair return, so as to compensate for short haul fares which 
must be priced somewhat below fully allocated costs in order for traffic to move. 
| 


In determining the fare formula which we would accept as providing a 
reasonable increase in revenue for the carriers while at the same time sub- 
stantially improving the domestic passenger fare structure, we have reviewed 
both the formulas developed by the Board's staff, and circulated to the industry 
for comments earlier this year, and those formulas proposed by: the carriers in 
the recent tariff filings. We find that the formula proposed by American 
produces a reasonable increase in revenues and recognizes the economies inherent 
in long haul carriage, actually achieving a reduction from present rates on 
some long haul routes, as well as the value of service limitations in short 
haul markets. We therefore propose to accept the basic American formula subject 
to certain modifications as detailed in the discussion below. 


Before considering the formula in detail, however, we deem it appropriate 
to consider the complaint heretofore described. The complaint is based in 
large part on the alleged failure of the Board to establish fair cash cost 
standards. The Board's staff has over the past three years conducted extensive 
studies of carrier costs as related to the fares being charged. In addition, 
many carriers have conducted similar studies of their own which have been 
available to the Board and the staff. One of the results of the staff's study 
was the submission of several possible fare formulas earlier this year to the 
industry for comments, one of the formulas being based solely! on costs of 
service. The American forma bears a strong correlation to this latter cost 
formula, although it reflects what we consider a reasonable deviation for long 
haul and short haul routes as previously discussed and produces a higher over-~ 
all level of revenues to compensate for inflationary cost increases occurring 
since the staff's study of costs was made. 


-5- 


¥ 


> Ul 


consistent with our statutory duty. 


A general fare investigation as requested by complainants is by its very 
nature a long and complex proceeding. To leave the carriers in statu quo while 

such an investigation was conducted could result in serious and permanent financial 
damage to some carriers, and there is no rational method available to make a fare 
jnerease, which might be granted at the conclusion of the investigation, retroactive 
as can be done, for example, in a mail rate investigation.+/ Nevertheless, we have 
decided not to dispose of the request for a general fare investigation at this time. 
The complainants have raised some questions for which no fully satisfactory answer 
presently exists, especially the question of load factor standards, and we believe 
there are other important questions underlying evaluation of fare structure and 
level, not raised by complainants, which should be given thorough review. However, 
notwithstanding the existence of these questions, the condition of the industry 
detailed herein is sufficiently serious as to require immediate fare relief. More- 
over, pending our further study of these matters, the Board is unable to conclude 

at this time that the additional earnings which this order will provide could be 
achieved by the industry through other courses of action within the carriers’ control. 


3 


For these reasons, we have determined to undertake an exploration, within th 
Board, of a number of matters relating to questions such as: what the appropriate 
rate of return on a carrier's investment should be; how 4 carrier's rate of return 
should be computed; should load factor standards be set and if so at what level; 
should there be a taper in the line haul rate and if so to what degree; what method 
is most appropriate for determining terminal charges; and wha is the proper differ- 
ential between first-class and coach fares. At the conclusion of our consideration 
of these matters, we should be in a better position to determine whether a fare 
investigation is appropriate and, if so, to channel such investigation along the 
most productive patterns so as to expedite completion of the proceeding within a 
reasonable time span. We expect to complete our consideration of the foregoing 
matters and thus be in a position to rule upon complainants’ request for a fare 
investigation in December 1969. Accordingly, we will defer action on the complaint 
until that time. 


Complainants have also challenged the appropriateness of using a line haul rate 
based on aircraft mileage rather than aircraft hours. In essence, the complainants 
take the position that aircraft transit time between city pairs where the airport 
at one or both is relatively congested is greater than between similarly distant 


37 See sections 102, 40h, and 1002(e) thereof. 

4/ In any event section 1002(g) permits the Board to suspend tariffs for a maximum 
period of 180 days, and a proceeding of the scope proposed by the complainants 
would be impossible to complete in so short a time. In this connection, we would 
point out that five interim fare increases were permitted during the pendency of 
the General Passenger Fare Investigation which took some 4 1/2 years to complete. 
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city pairs where a congestion problem does not exist. Thus, it is allesed, 
costs are higher between the former city pair than the latter. From this 
they reason that the passengers flying between the congested city, pair are 
given an undue or unreasonable preference over passengers flying between a 
city pair where this problem does not exist, since the former are paying a 
lesser percentage of the carrier's cost for their transportation than are 
the latter. 

We are of the view that an important goal of any fare structure is a 
relatively great degree of uniformity throughout the system, and we recog- 
nize that some anomalies will always result from any method of determining 
fares in a system as complex as the domestic air transport system, Carrying 
complainants' reasoning to its logical end would not only result in many 
different fares between different city pairs similarly distant relative to one 
another, but could also result in many different fares between the same city 
pair depending upon the period of the day, day of the week, and. “sO on., Morecver, 
the formula we propose would avoid difficulties such as long haul short heu! 
inconsistencies which might arise under a revenue hour approach. | A much cimp.- 
approach, and one which would accomplish substantially the same result, woulda 
be a variable terminal charge based primarily on congestion but including | othe: 
terminal variables, such as landing fees. This concept was proposed in seversi 
of the formulas developed by the staff and included in the previously references 
study which was distributed to the industry earlier this year. We have, however, 
decided not to support this relatively simple concept at this time because, 
even here, there are many unknown or unmeasurable variables which have not sco 
far been reflected in determining the appropriate variation between terminals. 
Thus, we believe that the advantage to be gained from a variable terminal 
charge is presently too tenuous to outweigh the advantage in moving now to 
greater system-wide uniformity. We note, however, that this is one of the 
questions to be pursued in the explorations previously described. 

Turning now to the actual formula which we propose to accept, coech fares 
will form the core of the fare structure from which all other fares will be based. 
We believe that the revenue increase produced by the American formula is 
appropriate as discussed hereinafter, and therefore adopt that formula for our 
model, to wit: 


Fixed charge for all markets: $9.00 
plus 


A variable charge based on 

mileage and in accordance 

with the following rates 
per mile for the applicable 


portions of the total mileage: 


Mileage Blocks geste Per Mile 
0 = 500 O¢ 
501 - 1000 5.64 : 
1001 - 1500 5.e¢ |: 
1501 - 2000 ies 5.0¢ 
Over 2000 4.8¢ 


some long haul fares (e.g., Los Angeles-New York from $145 to $141) which have 
for some time been considerably in excess of costs, while at the same time 
producing only moderate increases in short haul fares, thus minimizing the 
impact on the movement of traffic in these markets. 


American has proposed that city center to city center mileage be used in 
computing fares. However, we are of the opinion that direct airport-to-airport 
mileage offers a more reasonable and rational basis for computing fares and will 
adopt that mileage basis for our model. We recognize that there will be instances 
where application of a mileage basis will be inequitable or impractical, as for 
example, where a carrier is required by its certificate to operate via a 
circuitous routing. We will permit exceptions to the rule over a particular 
routing where good cause is shown. Further, it is not our intent to discourage 
common faring of cities or of airports situated about a single city; we would 5 
expect to permit common faring under the proposed formula in much the same 
manner as we have heretofore, provided the mileage used bears a rational | 


~&- 
Use of this formula will have the desirable result of reducing slightly | 


relationship to the points so common rated.2 


The Board has concluded that it would be appropriate at this time for the 
industry to revert to the conventional technique of rounding computed fares up | 
or down to the nearest dollar. The technique used in recent years was designed 
to add slightly more taper to the fare structure, a need which is obviated by 
adoption of the proposed formula. 


The Board proposes that first class jet fares be set ab125 percent of the 
coach fare derived by the above formula, except where the first class fare is today, 
greater than 125 percent of the proposed coach fare, in which case the present q 
fare would be retained.0/ We have selected this level since our cost studies 
indicate that even with this increase, the first class fares will fall well short 
of fully meeting the costs of providing the service. On the other hand the Board 
finds merit in the contention of the carriers generally that we should move 
gradually toward closer cost orientation in light of value of service limitations 
and the impact of varying ratios on the over-all economics of dual configuration 
aircraft. It is the Board's intention that this fare level apply only to services 
which are truly first class in character and quality and not in name only. We 
would accept night coach fares computed at 75 percent of the new coach fares. 
For classes of service not specifically enumerated herein, we believe that | 
maintenance of the present dollar differential from jet coach fares provides an 
acceptable relationship. 


5/ The City of Seattle, in a statement of position at the oral argument, has | 
requested more equitable treatment vis-a-vis Portland with respect to fares 
between the two cities and the midwest and southwest, contending that the presen 
disparity in fares is not justified by the mileage differential between the two 
cities. We believe that application of the proposed formula will alleviate 
this alleged inequity. j 

6/ Consistent with recent Board policy, and since the carriers are well along in J 
phasing out propeller services, we will continue to permit establishment of 
propeller first class fares at the jet level in those markets where the carrier 
offers jet first class fares. Almost all trunklines have completed phasing out | 
propeller aircraft and the other trunklines have extremely minor propeller 
services in relation to over-all operations. 

7/ In applying this relationship, the Board will not require reductions in | 
existing night coach fares. re 


With respect to the various promotional fares, the Board would 
permit the following reduced discounts based on the coach fares derived 


from the above described formula: 


Type of Fare Percent Discount 8/ 


Discover America 20% | 
Youth Standby ho 
Youth Reservation 20 
Family Plan: ; 
Children 2-11 
Children 12-21 


As we have previously indicated, the Board concludes that an 
increase in the industry's revenues is warranted. The carriers point 
to inflationary cost increases which have exceeded the additional 
revenue which they received as a result of the fare increase permitted 
in February. Despite that fare increase, the carrier earnings in the 
second quarter of 1969 were down substantially from those realized in 
the corresponding 1968 period. It is clear from data before the Board 
that payroll expenses have increased significantly since the Board 
permitted a fare increase to become effective last February, Labor 
contracts signed by a number of trunkline carriers will involve as 
much dollar increase in expenses as the February fare increase would 
yield in dollar revenue. Landing fees have risen sharply; and in the 
oral argument on September 4, stress was placed by Airport Operators 
Council, International andothers on the probability of further increases. 
Fuel costs have escalated. Despite some progress in 1969 in alleviating 
airport congestion, the problem is not solved; and delays at airports 
impose additional payroll and fuel costs on the carriers. Increased 
commission rates to travel agents for various categories of| domestic 
ticket sales were made effective as of September 1, 1969. Every trunk 
carrier is firmly committed to a major capital expansion program in- 
volving both new and expensive flight equipment, and major expenditures 
for ground property and equipment, in order to keep pace with the 
requirements of the public convenience and necessity and the anticipated 
growth in traffic. Even if projected capital expenditures of the next 
several years were adjusted to reflect only the bare minimum capital 
improvement programs to keep pace with traffic growth, assuming restora- 
tion of improved passenger load factors, the industry is confronted with 
a multi-billion dollar requirement for additional capital funds over 
and above the internally generated cash flow from depreciation and 
reinvested earnings pursuant to conservative dividend policies. Such 
additional funding requirements come at the very time when interest 
rates are at peak levels. Taking into consideration these cost pressures 
on the carriers, and the marked decline in earnings and profit margin 
since the February increase, the Board finds that a further increase in 
fares at this time is necessary from the standpoint of the rate-making 
standards of Section 1002(e) of the Act and the need to maintain the 
financial vitality of the carriers as a group. 

o/ With respect to the contention of Northwest Airlines that discounts 
on discounts should be eliminated, the Board would look with favor 
on tariff amendments that would eliminate these practices(such as 
children's 50pércent iscount on Discover America excursion fares). 


We estimate that the fare adjustments we are prepared to 
accept would produce increased revenues for the trunkline industry 
of 7.4 percent in first-class service and 3.6 percent in coach 
service. Currently, about 82.6 percent of trunkline passenger 
miles involve travel at coach or economy fares and only about 
17.4 percent at first class fares, so that (considering the 
traffic "mix") such basic fares will be increased py about 4.25 
percent.2 Further, we estimate that an annual increase in 
revenues equivalent to 2.1 percent may stem from adjustments in 
promotional fares. Thus, there may be a total revenue increase 
of approximately 6.35 percent (assuming no diversion or loss of 
traffic). To the extent of any such dilution, of course, the 
revenue increase would be less than 6.35 percent. In light of 
the low level of earnings realized in the most recent periods 
and the inflationary cost increases being experienced by the 
carriers, there appears to be no prospect that the fare increases 
approved herein will enable the industry to reach the 10.5 percent 
return guideline for the immediate future. 10 


The Board has concluded to permit tariff filings implementing 
the fare adjustments described above within the 48 contiguous states 
effective no earlier than October 1, 1969, provided that tariffs 
shall be filed on not less than 14 days’ notice. 


In proposing that the industry now adopt a cost-oriented formula, 
it is not the Board's intent that its application be so rigid as to 
stifle fare innovation on the part of individual carrier managements. 
We continue to regard’ healthy price competition as essential both to 
development of the industry and the needs of the public., Accordingly, 
the Board intends to consider fares produced by the formula as 2 
"Sust and reasonable” ceiling, and any fare in excess of this 
ceiling would be viewed prima facie as outside the realm of justness 


Cy) As indicated in the footnote of Appendix B, the estimated fare increase 
is overstated to the extent that intrastate fares currently at 
depressed levels are not susceptible of immediate increase to the 
level of the basic formula. 

10/ The diminished level of net income and rate of return experienced by 
the industry for the 12-month period ending March 31, 1969, as compared 
with the prior period, is set forth in Appendix C attached. 
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and rezsonableness and would ordinarily be suspended and ordered investigated. 
However, increases above the ceiling would be considered where strong justifi- 
cation was shown, and upon a tariff filing providing at least 75 days’ notice 
to permit the Board adequate time for review of the arguments in justification. 
This approach will also pertain in the case of filings proposing increases in 
any other lares which have not been specifically dealt with herein.’ On the 
other hand, fares proposed below the ceiling would continue to receive normal 
scrutiny by the Board, and the Board will not expect the aDove notice period 
Por such rilings. 

Od: May $, 1969, in an order suspending proposed passenger fare! revisions 
the noord expressed the following view with respect to the situation stemming 
rrom tne absence of published joint fares between numerous domestic points 
where passengers are now traveling in significant numbers: 


- the Board is of the opinion that inconsistencies arising from the 
lack or published joint fares are inseparable from the inconsistencies which may 
exist in presently published local fares. We believe that correction of toth 
should proceed simultaneously. A significant number of passengers are today 
traveling in markets where one-carrier service is not available, and where no 
joint fare is published for inter-carrier connecting service. Passengers trevel- 
ing in such markets must pay a combination of local fares, each of which reflects 
the February increases. Fares for these passengers, therefore, reflect a 
compounding of increases which the formula permitted by the Board in February 19€S 
was not intended to reflect. The Board finds no reason for continuing such 
inequity." (Order 69-5-28) 


Sotsequently by Order 69-8-&5, dated August 15, 1969, the Board granted all 
tonestic carriers authority to discuss single-sum joint fares and open routings 
n Tares for a period of 90 days from the date of the order. We consider 
‘2 Tare structure improvements to be derived from the formula proposed herein 
iucreased publication of joint fares are interrelated parts of an integrated 
whole, and the Board is not prepared to accept one without the other. 


For this resson, we will require that any tariff filed implementing the 
proposed formula, shail contain an expiration date of January 31, 1970. In 
order to insure an effective tariff after that date we will also require that 
such tariff filing shall be accompanied by a refiling of existing fares for a 
proposed effective date of February 1, 1970, so as to require the filing of a 
new tariff subject to review by the Board before the carriers can extend the 
effectiveness of the new fare filings beyond January 31, 1970. We will also 
extend the discussion authority granted in Order 69-8-85, which presently expires 
Novemter 13, 1969, to January 15, 1970. 


The Board is Seceencn that the present division of through rapes as between 
long haul and short haul carriers may be resulting in an inequitable distribution 
of revenue to the short haul carrier. Accordingly, we will amend Order 69-8-85 
to include in the discussions authorized the question of division of fares 
tetween long and short haul carriers. We favor a division which is; more closely 
oriented toward actual costs of the respective carriers involved, and believe 
that there may be considerable merit in the approach proposed by Mohawk, particu- 
larly in view of the fact that the formula we are proposing will not produce fares 
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ty short haul markets which will cover the fully allocated costs of such service:. 
We expoct that a more equitable method of division will provide the short haul 
-arriers with a significantly greater percentage benefit than will be the case 
with the long haul carriers, and have considered this eventuality in reaching a 
Geeision as to the level of increased revenues which we will permit. We therefore 
wish to make clear that in reviewing the tariffs to be filed for effectiveness on 
and atter February 1, 1970, the Board will give great weight to the industry's 
-ortiormance with the Board's findings as to the need for publication of additions: 
joint fares at a satisfactory level, as well as to the implementation of a more 
satisfactory division of interline revenues that would reflect the cost and value 
ot service considerations inherent in long haul vs. short haul pricing. 


Accordingly, pursuant to the Federal Aviation Act of 1958, and particularly 
sections 204(a), 403, 404, and 1002 thereof, 


IT IS ORDERED THAT: 


1. An investigation is instituted to determine whether the fares and 
provisions described in Appendix D attached hereto, and rules, regulations, cr 
practices affecting such fares and provisions, are or will be, unjust or 
unreasonable, unjustly discriminatory, unduly preferential, unduly prejudicial. 
or otherwise unlawful, and if found to be unlawful to determine and prescribe 
the lawful fares and provisions, and rules, regulations, and practices affecting 
such fares and provisions; 


2. Pending hearing and decision by the Board, the fares and provisions 
described in Appendix D hereto are suspended and their use deferred to and 
including December 25, 1969, unless otherwise ordered by the Board, and that 
no changes be made therein during the period of suspension except by order or 
special permission of the Board. 

2. The request for the institution of a general rate proceeding to 
investigate the structure and donstruction of domestic passenger fares, con- 
tained in the complaint in- Docket 21326, is hereby deferred. Except to the 
extent deferred or granted herein the complaint in Docket 21326 is denied. 


4. Order 69-8-85 be amended to the extent that the period during which 
discussions are authorized is extended to January 15, 1970. 


5. Order 69-8-85 be further amended to add to the subject matter authorizes 
for discussion the question of the divisions of through fares between partici- 
pating carriers including specifically the actual formula for allocating such 
divisions; 


6. The investigation be assigned for hearing before an examiner of the 
Board at a time and place hereafter to be designated; 


7. A copy of this order will be filed with the aforesaid tariffs and 
served upon American Airlines, Inc., Braniff Airways, Inc., Continental Air 
Lines, Inc., Eastern Air Lines, Inc., Northwest Airlines, Inc., and United 
Air Lines, Inc., which are made parties to this proceeding; and 
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3. A copy of this order will also be served upon Air West, Inc., 
Alleyheny Airlines, Inc., Delta Air Lines, Inc., Frontier Airlines, Inc., 
Mohawk Airlines, Inc., National Airlines, Inc., North Central Airlines, 
Inc., Northeast Airlines, Inc., Osark Air Lines, Inc., Piedmont Aviation, 
inc., Southern Airways, Inc., Texas International Airlines, Inc,, Trans 
World Airlines, Inc., and Western Air Lines, Inc., and upon the complainants 
herein, which are made parties herete, 


This order will be published in the Federal Register. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON | 
Secretary 


(SEAL) 
Vice Chairman MURPHY concurred asd dissented as set forth in the attached statemen=. 


Member MINETTI concurred and ‘dissented as set forth in his attached statement. 


x | 
Member ADAMS also concurred and diasented per his attached statement. 


MURPHY, VICE CHAIRMAN, CONCURRING AND DISSENTING: 
While I agree that there is a need for increased revenues by some car- 
riers to offset inflationary pressures I do not believe that the increase 
s large as the majority has approved or that the increases in the 
should be achieved by the application of a so-called formula. 
an interim measure I believe that an increase in regular fares of 
3 percent across-the-board, limited to markets over 400 miles, when combined 
with the reductions in the fare discounts and the 4.0 percent increase 
granted a few short months ago, is as much as this Board can request the 
traveling public to assume under the present circumstances. In my view, 
increase would provide sufficient revenue to sustain the financial 
of the carriers. 
I am particularly opposed to the adoption of an essentially cost-oriented 
fare formula. The formule produces anomalies and inequities. It ignores 
value of service and market elasticity. It produces drastic increases in 


the short haul and medium haul markets where the majority of the public 


travel. It decreases long haul fares where the value of service is greatest 


and ignores the factor of cross-subsidization inherent in a system concept 

of transportation. In my judgment a great deal of further study and analysis 
is necessary before such a sweeping and permanent regulatory standard is 
adopted. 


I believe that an across-the-board increase limited to markets over 


400 miles would meet the immediate needs of the industry for additional 


revenues, would be far simpler to administer than ete proposed tormla 
and would be far more equitable to the public and the carriers than the 


widely varying increases contained in such a forma. : 


/s/ ROBERT T. MURPHY 


MINSTTI, MEMBEF., CONCURRING AND DISSENTING: 

I concur in the majority action in suspending and investigating the 
tariffs before the Board. In addition, I concur in the desire of the 
majority to modify the basis of interline rate-prorates in recognition 
of the fact that the long-standing basis for division of revenue between 
the locals and the trunks for interline long-haul passenger trips may not 
reflect the conditions of today or the foreseeable future. 

On the other hand, I am unable to concur in accepting, without an 
investigation, a fare adjustment package equivalent to an increase in fare 
levels of over six p rcent, especially bearing in mind that just a little 
over six months ago the Board permitted a fare increase approximating four 
percent of the then existing level. I agree that, on the basis of reported 
results, the industry's earnings are deficient if measured against a rate 
of return guideline of 10.5 percent on investment, and therefore I would 
permit reasonable increases in promotional fares if the carriers believe 
such adjustments to be beneficial. This would be consistent with the 
Board's historical policy of giving carriers considerable latitude to 
experiment with discount fares with a view toward maximizing their revenues 
while offering some: reductions from normal fares. Again, I would also 
permit increases in first class fares: to 125 percent of coach fares, since 
the present level of first class fares does not appear to compensate the 


carriers for first class service on.a fully allocated cost basis. However, 


I would go no further at this time, in the absence of an investigation. 


=~ A) = 

Only last May the Board refused to sanction another fare increase. 
At that time, it expressed its concern about the depressed level of load 
factors and pointed out that "the carriers have bought equipment despite 


(not by reason of) traffic forecasts." As stated by the Board in its 
Fy i 


Sc 


May order: 


“As long ag tie industry's load factor continues its 
present downward trend, and inflationary pressures persist, 
the carriers may fir.d themselves in 4 cost-revenue squeeze 
despite the introduction of more efficient aircraft and the — 
adjustment of their fares. Anothe> significant aspect of an! 
unnecessary increase in unused capacity is the corresponding | 
growth in the investment base ard fixed charges. On the 
other hand, it cannot be expected that fare increases will 
stimulate additional traffic. The basic solution to the 
industry's present financial situation would appear to lie in 
exercising restraint in ordering new flight equi ment and in’ 
the use of its available capacit 
its price to the public. Emphasis added 


Although I am perxsuaded that the load factor problem is complex, I 


have not been convinced that the foregoing statement is incorrect. We 
| 


have very little more information today with respect to appropriate load 


factor standards than at the time of our earli-r pronouncement, and unlike 
the majority, I am reluctant to entertain a general increase in coach 


fares until after the question of lcad factor standards has been squarely 
| 


faced and resolved in an intensive investigation. 


Or. the contrary, I fear that the increases sanctioned today may prove 


to be self-defeating by causing a further drag on traffic growth jand by 


ee 
1/ Order 69-5-28, May 8, 1969, page 4. 
2/ Ibid. 


=a 
delaying the day when the Board and the industry will come to grips with 
the tasic causes of the industry's present difficulties. Until those 
causes are squarely met, we face the prospect of still further load 


factor declines and requests for additional fare increases. 


/s/ Ge JOSEPH MINETTI 


ADAMS, MEMBER, CONCURRING AND DISSENTING: 

I do not associate myself with the concept that local service! carriers 
may not increase first class fares to the full extent of the formula, i.e., 
to 125% of the computed coach fare in the market, Thus I dissociate myself 
from the statement: "It is the Board's intention that this fare level apply 
only to services which are truly first class in character and quality and 
not in name only." 

Traditionally, local service carriers have been permitted to charge a 
first class fare, particularly in sparse, short haul, noncompetitive markets 
even if their piston equipment and limited cabin amenities do not equal serv- 
ice in the first class compartment of more modern transcontinental trunkline 


jets. 


Section 399.32 of the Board's Policy Statement specifically provides: 


"It is the policy of the Board to permit subsidized carriers 
maximum freedom to experiment, in interstate and overseas air 
transportation, with commercial rate changes for the purpose of 
maximizing revenues and thereby minimizing subsidy requirements, 
provided the resulting rates are not otherwise unreasonable." 

It seems to me that the local service carriers must be permitted to 
increase their first class fares, subject to the exercise of their manage- 
rial discretion as to whether the full increase on certain short haul 
routes might price air transportation out of the market. 


/s/ JOHN G. ADAMS 


3 
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Appendix B 


Domestic Trunkline Carriers 
Percent Impact on Passenger Revenues 


Normal Fares | 
First Discount | 
Domestic Trunk Carriers. 
American 
Braniff 
Continental 
Delta 
Eastern 
National 
Northeast 
Northwest 
Trans World 5 3 2. 
United , : . 5 2. 
Western : te 2 -$ 2. 


Total Trunks TuGS%e CSESS%e a4 2.10% 6.35% 
————) = =—=— md ——— 


1/ The various estimated increased percentages are overstated to the extent 

. that intrastate fares at depressed levels may not be subject to immediate in- 

. crease (in whole or in part) because of the requirements of intrastate regula- 
tory approval. The 4.99 percent coach increase for Western is calculated on 

the basis of all fares being modified in accordance with the basic formula. 
Because of the depressed level of certain California intrastate fares in markets 
of heavy traffic volume and the requirement of State Commission approval of any 
increase, the 4.99 percent estimated coach increase for Western is clearly 
overstated. 


Appendix C 


Domestic Operations of Trunkline and Local Service Carriers 
Net Income After Taxes and Return on Investment 
Twelve-Month Periods Ended March 31, 1969 and 1968 


Net Income! Return on Ravescmencos ; 


3/31/69 3/31/68 (excluding invest.tax credit 
(000) (000) 3/31/69 3/31/68 = 


Domestic Trunk Carriers 
American . $15,227 $ 46,149 
Braniff 3,019 -3,362 
Continental 2,884 15,292 
Delta 39,189 35,647 
Eastern -20,046 9,057 
National 18,149 21,937 
Northeast - 3,226 -4,251 
Northwest 20,386 27,155 
TWA - 7,037 7,846 
United 28,328 54,095 
Western 1,720 10,053 


Total Trunks $98,593 $219,618 


Local Service Carriers 
Air West $-15,252 
Allegheny 
Frontier 
Mohawk 
North Central 
Ozark 
Piedmont 
Southern 
Texas International 


Total Locals 


ee 

1/ Net income after special items (including interest expense) and income taxes. 

2/ Net income (excluding interest expense) as a percent of investment, which has 
been adjusted to exclude equipment purchase deposits and unamortized discount 
and expense on debt. 
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‘TARIFF C.A.B. NO. 90 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC., AGENT: 


On 66th Revised Page 10-C, in Rule 4, the provisions reading "Rule 43 
Children's Fares (applicable to NW only)". | 


All fares, provisions, and fare cancellations on the following pages 
(except fares, provisions, and fare cancellations applicable to or 
from Hilo, Honolulu, or Canadian points, and except matter specifically 
excluded below): 


3lst and 32nd Revised Pages 13 18th Revised Page 20 
3lst and 32nd Revised Pages 14 14th Revised Page 21 
30th and 3lst Revised Pages 15 12th Revised Page 24-C 
30th and 3lst Revised Pages 16 12th Revised Page 24-D 
18th Revised Page 19 


12th and 13th Revised Pages 42 (excluding matter marked to become 

effective September 23, 1969, and excluding the cancellation of 
the fares from and to Bowling Green) 

14th and 15th Revised Pages 43 (excluding the cancellation of the 
fares from and to Reading) 

14th and 15th Revised Pages 44 (excluding matter marked to Secon 
effective September 23, 1969, and excluding the SESS SESEE of 
the fares from and to Bowling Green) 

19th and 20th Revised Pages 45 (excluding the cancellation of the fares 
from and to Bowling Green and Reading) 

19th and 20th Revised Pages 46 (excluding matter marked to become effective 
September 23, 1969, and excluding the cancellation of the fares from 
and to Reading) 

12th and 13th Revised Pages 47 (excluding matter marked to Noes 
effective September 23, 1969, and excluding the cancellation of the 
fares from and to- Reading) 

12th and 13th Revised Pages 48 (excluding matter marked to become 
effective September 23, 1969) 

14th and 15th Revised Pages 49 (excluding matter marked to Soon 
effective September 23, 1969, and excluding the cancellation of 
the fares from and to Reading) 

lth and 15th Revised Pages 50 (excluding mtter marked to become 
effective September 23, 1969, and excluding the SESCEIASS of 
fares from and to Reading) 
15th and 16th Revised Pages 51 (excluding matter marked to ances 
effective September 23, 1969, and excluding the cancellation of 
the fares from and to Reading) 
15th and 16th Revised Pages 52 (excluding the cancellation of the 
fares from and to Reading) 

17th Revised Page 53 

17th Revised Page 54 
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TARIFF C.A.B. NO. 98 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC., AGENT: 


All fares, provisions, and fare cancellations on the following pages 
(except fares, provisions, and fare cancellations applicable to or from 
Hilo, Honolulu, or Canadian Points, and except matter specifically 
excluded below): 


1bth and 15th Revised Pages 25 14th Revised Page 30-B 

luth and 15th Revised Pages 26 19th Revised Page 33 

16th and 17th Revised Pages 27 19th Revised Page 34 

16th and 17th Revised Pages 28 19th Revised Page 35 

Sth and 6th Revised Pages 28-A 18th and 19th Revised Pages 
Sth and 6th Revised Pages 28-B 14th Revised Page 36-A 
Original Page 28-C 14th Revised Page 36-3 

ist Revised Page 28-C lst Revised Page 36-C 
Original Page 28-D lst Revised Page 36-D 

lst Revised Page 28-D 17th and.18th Revised Pages 
1kth and 15th Revised Pages 29 17th and 18th Revised Pages 
14th and 15th Revised Pages 30 15th Revised Page 42-A 
14th Revised Page 30-A 15th Revised Page 42-B 


10th, llth and 1l@th Revised Pages 51 (excluding matter marked to 
become effective September 23, 1969, and excluding the cancellation 
of the fares from and to Bowling Green) 

10th, llth and 12th Revised Pages 52 (excluding matter marked to 
become effective September 23, 1969, and excluding the cancellation 
of fares from and to Bowling Green and Reading) 

13th and 14th Revised Pages 53 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of 
the fares from and to Bowling Green and Reading) 

13th and Lith Revised Pages 54 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of 
the fares from and to Reading) 

7th and 8th Revised Pages 55 (excluding matter marked to become 
effective September 23, 1969) 

7th and 8th Revised Pages 56 (excluding matter marked to become effective 
September 23, 1969, and excluding the cancellation of the fares from 
and to Reading) 

Oth and 10th Revised Pages 57 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of 
the fares from and to Reading) 

8th, 9th and 10th Revised Pages 58 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of 
the fares from and to Reading) 

8th and 9th Revised Pages 59 (excluding matter marked to become 
effective September 23, 1969, and excluding the ecancellaticn of the 
fares from and to Reading) 
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RIFF C.A.B. NO. 98 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC. , AGENT: 


All fares, provisions, and fare cancellations on the following pages 
(except fares, provisions, and fare cancellations applicable to or from 
Hilo, Honolulu, or Canadian Points, and except matter specifically 
excluded below): 


8th and 9th Revised Pages 60 (excluding the cancellation of the fares 
from and to Reading) — 

13th and luth Revised Pages 61 (excluding the cancellation of the fares 
from and to Reading) 

13th and luth Revised Pages 62 (excluding the cancellation of the fares 
from and to Reading) 

15th and 16th Revised Pages 63 

15th and 16th Revised Pages 64 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation jof 
the fares from and to Bowling Green) I 

12th and 13th Revised Pages 64-A (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of 
the fares from and to Bowling Green and Reading) 

12th and 13th Revised Pages 64-B (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of 
the fares from and to Bowling Green and Reading) 

luth and 15th Revised Pages 64-C (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of 
the fares from and to Reading) 

lkth and 15th Revised Pages 64-D (excluding matter marked to become 
effective September 23, 1969) 

12th and 13th Revised Pages 64-E (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation: of the 
fares from and to Reading) 

Jeth and 13th Revised Pages 64-F (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of the 
fares from and to Reading) 

10th and llth Revised Pages 64-G (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of the 
fares from and to Reading) 

10th and llth Revised Pages 64-H (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of the 
fares from and to Reading) 

Lith and 12th Revised Pages 64-I (excluding the cancellation of the 
fares from and to Reading) 

10th, llth and 12th Revised Pages 64-J (excluding the cancellation of 
fares from and to Reading) 

lsth and 15th Revised Pages 64-K (excluding the cancellation of 
fares from and to Reading) 

14th and 15th Revised Pages 64-L lth Revised Page 98-A 

2kth Revised Page 97 llth Revised Page 98-B 

2kth Revised Page 98 Original Page 98-D 
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TARIFF C.A.B. NO. 101 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC. , AGENT: 


All fares, provisions, and fare cancellations on the following pages 
(except fares, provisions, and fare cancellations applicable to or 

from Hilo, Honolulu, or Canadian points, and except matter specifically 
excluded below): 


17th and 18th Revised Pages 3lst Revised Page 79 

17th and 18th Revised Pages 3lst Revised Page 80 

2Qlst and 22nd Revised Pages 3lst Revised Page 81 

2lst and 22nd Revised Pages 3lst Revised Page 82 

2kuth and 25th Revised Pages 20th and 2lst Revised Pages 102 
auth and 25th Revised Pages 2th, 25th and 26th Revised Pages 
18th and 19th Revised Pages 2kth, 25th and 26th Revised Pages 
27th Revised Page 67 23rd, 2kth and 25th Revised Pages 
27th Revised Page 68 23rd, 2kth and 25th Revised Pages 
22nd and 23rd Revised Pages 17th Revised Page 107 

22nd and 23rd Revised Pages 17th Revised Page 108 


16th and 17th Revised Pages 136 

LOth and llth Revised Pages 137 (excluding matter marked to become 
become effective September 23, 1969, and excluding the cancellation 
of the fares from and to Bowling Green and Reading) 

10th and llth Revised Pages 138 (excluding the cancellation of the 
from and to Bowling Green and Reading) 

17th and 18th Revised Pages 139 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of the 
fares from and to Bowling Green and Reading) 

17th aud 18th Revised Pages 140 

16th, 17th and 18th Revised Pages 141 (excluding the cancellation of 
the fares from and to Bowling Green and Reading) = 

16th, 17th and 18th Revised Pages 142 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of the 
fares from and to Reading) 

16th and 17th Revised Pages 143 (excluding the cancellation of the fares 
from and to Bowling Green and Reading) 

16th and 17th Revised Pages 144 (excluding matter marked to become 
effective September 23, 1963, and excluding the cancellation of 
the fares from and to Bowling Green and Reading) 

13th and luth Revised Pages 145 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of 
the fares from and to Bowling Green) 

13th and 14th Revised Pages 146 (excluding the cancellation of the 
fares from and to Bowling Green) 

llth Revised Page 147 

llth Revised Page 148 

17th and 18th'Revised Pages 149 (excluding the cancellation of the 
fares from and to Reading) 


- 7% - 
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1 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC.) AGENT: 


Ail fares, provisions, and fare cancellations on the following pages 
(except fares, provisions, and fare cancellations applicable to or 
from Hilo, Honolulu, or Canadian Points, and except matter EAE LY 
excluded below): 


17th and 18th Revised Pages 150 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of 
the fares from and to Reading) 

19th and 20th Revised Pages 151 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of the 
fares from and to Reading) 

19th and 20th Revised Pages 152 

l@th Revised Page 153 

12th Revised Page 154 

14th and 15th Revised P2.:3155 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of the 
fares from and to Reading) 

14th and 15th Revised Pages 156 (excluding the cancellation of the 
fares from and to Reading) 

12th and 13th Revised Pages 157 (excluding the cancellation of the 
fares from and to Reading) 

12th and 13th Revised Pages 158 (excluding matter marked to become 
effective September 23, 1969) 

13th Revised Page 159 

13th Revised Page 160 

13th and lth Revised Pages 161 (excluding mtter marked to become 
effective September 23, 1969) | 

13th and 14th Revised Pages 162 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of 
the fares from and to Reading) 

12th and 13th Revised Fages 163 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of the 
fares from ard to Reading) 

12th and 13th Revised Pages 164 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of the 
fares from and to Reading) i 

14th and 15th Revised Pages 165 (excluding matter marked to bécome 
effective September 23, 1969, and excluding the cancellation of the 
fares from and to Reading) 

lsth and 15th Revised Pages 166 (excluding the cancellation of the 
fares from and to Reading) 

12th Revised Page 167 

12th Revised Page 168 

17th and 18th Revised Pages 169 (excluding matter marked to become 
effective September 23, 1969, and excluding the cancellation of the 
fares from and to Reading). 
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TARIFF C.A.B. NO. 101 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC., AGENT: 
(continued 


All fares, provisions, and fare cancellations on the following pages 
(except fares, provisions, and fare cancellations applicable to or 
from Hilo, Honolulu, or Canadian Points, and except matter specifically 
excluded below): . 


17th and 18th Revised Pages 170 (excluding matter marked to beco 
effective September 23, 1969, and excluding the cancellation of 
the fares from and to Reading) 


18th and 19th Revised Pages 171 14th Revised Page 181 

19th Revised Fage 172 14th Revised Page 182 

15tk. Revised Page 173 llth Revised Page 183 

15th Revised Page 174 llth Revised Page 184 

20th Revised Page 175 10th Revised Page 185 

20th Revised Page 176 2lst Revised Page 246 

14th Revised Page 177 20th Revised Page 247 

14th Revised Page 178 20th Revised Page 248 

17th Revised Page 179 25th and 26th Revised Pages 251 
17th Revised Page 180 


TARIFF C.A.B. NO. 117 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC., AGENT: 
The fares and provisions on the following pages: 


10th and llth Revised Pages 25 

10th and llth Revised Pages 26 

th Revised Page 29 

12th. 13th and llth Revised Pages 31 (excluding the increase in 
family fare for WA) 


TARIFF C.A.B. NO. 23 ISSUED BY EASTERN AIR LINES, INC.: 


All fares'and provisions on 15th Revised Page 7 and 14th Revised 
Page 8. 


TARIFF C.A.B. NO. 284 ISSUED BY EASTERN AIR LINES, INC.: 


All fares and provisions in the tariff. 


on- 


order 69-9-150 
UNITED STATES OF AMERICA 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 30th day of September, 1969 


Passenger fare revisions 
proposed by the 

Docket 21322 
DOMESTIC TRUNKLINE CARRIERS 


ORDER DENYING RECONSIDERATION 


By Order 69-9-68 the Board suspended and ordered investigated tariff 
filings proposing fare increases by several of the domestic trunkline 
carriers. At the same time the Board indicated its disposition to accept 
a moderate fare increase based on a fare formula which the Board outlined 
in the subject order. Petitions for reconsideration of the Board'is 
decision have been filed by the Honorable John E. Moss, M.C. (California) 
and 34 other Members of Congress, and by National Airlines, Inc. 
requesting suspension and investigation of the tariffs which have been 
filed pursuant to that order. A joint petition for reconsideration has 
been filed by Airlift International, Inc., and The Flying Tiger Line Inc., 
requesting expansion of the order to include restructuring of the cargo 
rate structure. 


Upon consideration of the petitions, the Board finds that they do nov 
establish error in the Board's decision or present any matters that otherwise 
would warrant grant of the relief sought. However, certain contentions 
of the petitioners do appear to warrant comment. 


The principal thrust of the petition filed by the Congressmen is that 
the Board, in proposing to permit a revenue increase based on a fare 
formula, failed to establish cost and load factor standards, failed to 
establish the effect of the proposed fares on the movement of traffic and 
carrier earnings, and that the fare structure and the cost basis therefor 
have never been subjected to the scrutiny of an evidentiary hearing. The 
Board has given careful consideration to these contentions, but remains 
convinced that the domestic air carrier industry requires an immediate 
revenue increase in light of its higher cost of doing business and its 
earnings decline. The Board is also persuaded that there is no risk that 
the increases will produce excessive earnings in the foreseeable future. 


One 


Nor do we believe that attempts to improve the passenger fare 
structure should be further delayed for the substantial period required 
for evidentiary hearing, There has been general recognition of the need to 
overhaul the fare structure to remove its inequities and bring it more into lin 
with cost factors, and by conditioning the grant of fare relief to the , 
adoption of an improved structure, the Board believes it is acting in 
the public interest. This conclusion is not predicated on an 
assumption that the new fare structure is the optimum. Rather, we 
view it as a first step toward a more rational and consistent fare 
structure which should redound to the benefit of the traveling public 
and carriers alike. And, as stated in Order 69-9-68, the Board intends 
to consider further the entire matter of domestic passenger fare structure 
and level, including the prior and instant requests for a full-scale 
formal investigation of domestic passenger fares. The Board will decide 
what further action is necessary and appropriate in this regard in due 
course.L 


National's primary contention is that the proposed fare changes are 
no answer to the industry's financial problems and that the formula the 
Board had determined to accept is based solely upon cost of service and 
ignores value of service and price elasticity factors. National asserts 
that the only equitable action at this time is to permit an across-the- 
board increase in all fares. 


National predicates its criticism of the proposed fares and fare 
structure on the fact that the carrier-by-carrier revenue increases do 
not correlate closely enough with individual carrier needs in terms of 
deficiency in current returns on investment. Individual carrier earnings 
reflect, of course, many factors other than the level of fares charged 
and the Board is'not aware that any fare formula could be devised for 
this competitive’ industry which would have the effect of substantially 
equa.izing the several carriers' returns on investment. In this regard, 
National's proposal suffers from the same deficiency that carrier 


1/ The Congressmen cite the lack of single factor fares in some markets 
as prejudicial to the interests of the traveling public. We agree 
and we have already taken action aimed at assuring the establishment 
of single sum fares in all markets whether served by a single carrier 
or not which meet a minimum traffic standard. In any event, suspension 
of the proposed tariffs is no solution to this problem since ‘the 
pre-existing structure suffers from the same deficiency. 
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Order |70-1-1h7 

UNITED STATES OF AMERICA 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington,. D. C. 
on the 29th day of Jamary, 1970 


Docket 21866 


ORDER INSTITUTING INVESTIGATION 


In Orders 69-5-28, dated May 8, 1969, and 69-9-68, dated | 
September 12, 1969, the Board deferred action on portions of com- 
plaints filed in April and August by Honorable John E. Moss and | 
several other members of Congress requesting that the Board institute 
a general passenger-fare investigation. 1/ ‘Briefly, the complaints 
generally argued that such an investigation was necessary in order to 
determine whether fares should be related to revenue miles or revenue 
hours and to develop standards for judging the reasonableness of cash 
costs and load factors for use in-determining the lawfulness of |the 
fare level. The Board stated in Order 69-9-68 that it would TESTES 


1/ The request was renewed in a petition for reconsideration of | 
Order 69-9-68; this petition was otherwise denied by Order 69-9-150, 
dated September 30, 1969. Order 69-9-68 suspended and ordered 
investigated tariffs providing across-the-board fare increases and 
suggested a uniform cost-oriented, fare-structure formula as the 
basis for fare increases that the Board would permit to become 
effective. The carriers canceled the suspended: fares and filed new 
tariffs conforming to the suggested: formula. Complainants' Fequest 
for suspension of these tariffs was denied by Order 69-9-150, The 
bases for our decisions are set forth in our previous orders and need 
mot be reiterated in detail here. The majority of the Board determined 
that the critical financial position of the industry necessitated im- 
mediate fare relief but that the public interest required that such 
relief be coupled with a reform in the fare structure directed toward 
closer relation of fares to costs. Continuation of the fare! increase 
beyond January 31, 1970, was contingent upon the establishment of 
additional joint fares in markets in which single-carrier service is 
not available and a more equitable division of joint fares. 
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an exploration of the issues raised by the complainants, as well as 
other important questions underlying evaluation of fare structure 
and fare level not raised by the complainants, in order to determine 
whether a general passenger-fare investigation should be instituted. 


We have now completed our exploration of these matters, which 
includes the appropriate rate of return on investment and how it should 
be computed; whether load-factor standards should be set and, if so, 
at what level; whether there should be a taper in the line-haul rate 
and, if so, to what degree; what method is most appropriate for deter- 
mining terminal charges; and the proper first-class/coach-fare dif- 
ferential. We have considered not only whether a fare investigation 
is appropriate at this time, but also how to channel any such investi- 
gation along the most productive patterns so as to expedite the procedure 
within a reasonable time span. In this regard, we are cognizant of the 
fact that the General Passenger-Fare Investigation, Docket 8008, in 
which the Board issued its decision in 1960, was an extremely lengthy 
and complex investigation, and we have been reluctant to embark on a 
second such investigation unless it appeared that there was no reasonable 
‘alternative. However, we now conclude that-an investigation of the level 
and structure of domestic passenger fares is appropriate. The purpose of 
this investigation will be to set rate-making standards with respect to 
the various elements underlying both fare level and fare structure and 
to implement our findings and conclusions by establishing revised fares 
for domestic air transportation if the record establishes that this is 
the appropriate course of action, 


Two important tte were not decided in the General Passenger 
Fare Investigation;—namely, load factor standards and fare structure. 
Both of these issues are significant in the determination of the 
reasonableness ‘of passenger fares, and our exploration of these matters 
convinces us that proceedings looking toward the establishment of 
standards should be commenced. 


It seems apparent that there are other policy areas which also 
require our examination. Thus, the decade since our 1960 decision in 
Docket 8008 has seen many changes in air transportation, the industry 
has grown rapidly, and it stands today on the threshold of another 
significant reequipment phase. As a result, we believe there is a need 
to reexamine the standards fixed in 1960 with respect to rate of return 
on investment,i depreciation policies, and the treatment of deferred 


2/ 32 C.A.B. 291 (1960). 
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taxes. 3/ With respect to rate of return, the data indicate that 

some elements which go into the computation of the cost of capital 

are substantially above their 1960 counterparts (this is particularly 
true in the area of interest costs), whereas the cost of raising 

equity may have declined in the interim, At this juncture and in the 
absence of more data and the views of interested persons, it is not 
possible to reach a firm conclusion as to whether these pluses and 
minuses tend to offset each other or otherwise require a change! in the 
10-1/2 percent rate established by the Board in 1960. As to depreciation 
policies, the marked development in flight equipment since 1960 clearly 
renders the standards adopted in the earlier case obsolete, as indeed the 
Board has recognized in recent rate actions,4/ and the treatment of 
deferred taxes has undergone substantial evolution at the hands of 

courts and administrative bodies since 1960. 5/ We would also expect 

the investigation to develop standards for the treatment of leased 
equipment, for methods of allocating costs between passenger services 
and other types of traffic and among the various categories of passen- 
gers, and for the types of operating costs for which standards may be 
feasible, 


The issues of load-factor standards and. fare structure require 
further discussion in this order to focus the hearing on the matters 
which we consider most relevant. 


Passenger load factor affects unit costs per passenger-mile, and 
therefore fares, as much as any other element of cost. Given a con- 
stant level of capacity, a variation of a few percentage points: in 
load factor represents a substantial variation in the number of! pas- 
sengers among whom the costs of service can be spread and correspondingly 
a significant differential in unit costs per passenger. 


3/ It may be noted that the Board only recently overruled the policy 
with respect to treatment of equipment purchase deposits, as set forth 
in Docket 8008. See PS-32, May 1, 1967. In light of the recency of 
this matter, we would not be disposed to reconsider that issue in the 
instant investigation. 
For example, in fixing minimum rates for MAC operations in Part 288, 
the Board has used substantially longer service lives than those 
established in Docket 8008. 
City of Chicago v. FPC, 385 F. 2d 629 (D.C. Cir. 1967), cert. denied, 
sub. nom, Public Service Com. of Wisc. v. FPC, 390 U.S. 945, (1968); 
Ala-Tenn. Natural Gas Co, v. FPC, 359 F. 2d 318 (5 cir. 1966), cert. 
denied, 385 U.S. 847 (1966), reh. denied, 385 U.S. 964 (1966); El Paso 
Natural Gas Co, v. FPC, 281 F. 2d 567 (5 Cir, 1960), cert. denied, 
sub. nom.California v. FPC, 366 U.S. 912 (1961); Cities of Lexington v. 
FPC, 295 F. 2d 109 (4 Cir. 1961); Panhandle Eastern Pipe Line Co. v. 
FPC, 316 F. 2d 659 (D.C. Cir. 1963), cert. denied, 375 U.S. 881 (1963). 
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In order to explore the matter of load factor in greater detail, 
we have solicited and received from the domestic carriers data relative 
to traffic, capacity, and load factor for a number of key markets. 
While our analysis of these data is not complete or definitive, we can 
observe that at least some of those markets appear to be served by a 
significant amount of excess capacity. Further, we must take cognizance 
within this context that the domestic trunkline carriers' system average 
load factor has declined from 57 percent to 50 percent in the past two 
years, notwithstanding a substantial rate of traffic growth during 
that period. 


We have expressed the opinion in previous orders that fares should 
be predicated upon reasonably attainable load factors. Without load- 
factor standards, fare increases based on load-factor reductions may 
provide a basis for further disproportionate capacity increases, at the 
same time inhibit traffic growth, and thus sow the seeds for a repeti- 
tion of the cycle. The existence. of load-factor standards may also 
help to avoid fare increases in periods of slow traffic growth and fare 
reductions in periods of high demand, each of which is questionable in 
terms of normal economic considerations, Accordingly, we intend this 
investigation to explore the matter of load factors and their relation 
to passenger fares to determine whether load-factor standards can and 
should be established in the vigorous competitive environment that 
exists in domestic air transportation and if so how they should be 
implemented. Further, if load-factor standards, per se, are found to 
be in the publici interest, we believe that the investigation should 
focus on the following factors, inter alia, for determining the actual 
standard or standards to be implemented: the degree, if any, to which 
load-factor standards should be related to percentage of discount traffic 
carried; the relationship, if any, of seating density to the proposed 
standard; the degree, if any, to which load-factor standards should be 
varied according to market size and/or the number of competitors in a 
market; whether there should be a variation in the standard or standards 
as among different carriers; and whether the standard or standards 
should be varied as among different types of aircraft. We do not intend 
the foregoing suggested issues to be in any way all-inclusive, and we 
urge all parties to the investigation to raise any and all issues they 
may consider pertinent. 


The matter of fare structure as distinguished from fare level was 
not considered in the General Passenger Fare Investigation. Nevertheless, 
the Board has not been unmindful of the significance of fare structure 
and the legitimate interests that individual fare payers, communities, 
and air carriers have in it. For the fare structure to be equitable to 
individual fare payers, it must reflect differences in costs and value 


SES io 


of service for long-, medium-, and short-haul routes as well as for 
various classes of service. A fare structure that provides a closer 
relationship between the fares and the costs of service relating, to 
various markets would also produce more equitable results among the 
carriers in terms of the ability of individual carriers to achieve a 

fair return on investment. Further, fares based upon reasonable costs and 
load factors would benefit the communities served by the carriers by dis- 
couraging uneconomic scheduling in some markets and encouraging a better 
balance of service on all the carriers' routes. The establishment of 
fares on an economic basis would also provide assistance in future 
determinations of the need for and adequacy of air service to various 
communities. 


In the past several years, the Board has devoted a substantial portion 
of its resources to an extensive study of the fare structure which obtained 
at that time, and our determination in September 1969, to permit domestic 
passenger fares to be revised in accordance with a new fare-structure 
formula was based in large measure on what we had learned in the course 
of those studies. A majority of the Board viewed that action as an 
important step in the right direction though not as necessarily repre- 
senting the optimum structure. Other fare-structure changes may well be 
warranted on the basis of further consideration of the matter. ‘In this 
regard, we note the complainants' contentions that the fare structure 
should be based on the flight time instead of the distance between points, 
since some air-carrier costs are responsive to aircraft hours flown. We 
intend this investigation of the domestic passenger-fare structure to encom- 
pass this question as well as whether any line-haul rate should be con- 
stant, vary with distance or time, or as among different city pairs, and 
whether there should be a terminal element or elements. 


Accordingly, we expect and intend this investigation to explore all 
these matters, and to develop standards or principles which will thereafter 
govern with respect to passenger fares for scheduled services within the 
48 contiguous States and the District of Columbia. Recognizing that the 
great majority of domestic air travelers today fly in air coach; services, 
we intend that the fare-construction standards and principles will be 
designed around that class of service, but that appropriate standards or 
criteria will also be developed for the pricing of other classes of normal- 
fare services, e.g., first class, economy, standard class, etc.: The level 
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of various discount fares affects many of the fare-level and fare- 
structure questions we intend to explore in this investigation, and 

the issues with respect to reasonableness now being investigated in 

the youth and family fare case (Docket 18936) are in our opinion 
inextricably intertwined with these questions. We will therefore 
expand the scope of the youth and family fare investigation to encom- 
pass the major discounted fare, i.e., Discover America excursion fares, 
and will consolidate that investigation in this docket. We intend 

that the investigation currently in progress shall continue as a 
separate hearing procedurally. We realize that the youth and family 
fare case includes consideration of those fares in geographic areas 

not intended to be covered by the investigation we are now instituting. 
We will decide ‘those issues as well as the discrimination issue when 

we make our decision in that phase of the investigation, but the 
reasonable level of all discount fares will be part of our final 
decision in the fare-level phase of this case. We will confine our 
investigation of the Discover America fares to the geographic scope we 
have set for the overall fare investigation. 6/ 


In view off the magnitude and complexity of the issues which this 
case will present, it is apparent that the undertaking will be a very 
large one and that, unless extraordinary measures are taken to expedite 
the proceeding; the case could become unacceptably protracted. On the 
other hand, no purpose would be served in conducting the investigation 
if it were expedited at the price of developing the full and complete 
record which is needed to do justice to the important issues involved. 


Accordingly, in order to accomplish the desired ends of the investi- 
gation within a reasonable time span, the Board intends to explore every 
avenue for facilitating the proceeding, including use of stipulations, 
separate rule-making proceedings, and separate hearings before separate 
hearing examiners on individual issues. For example, the Board believes 
that the issues relating to fare structure should be tried separately from 
those relating to fare level. It is most likely that the fare-structure 
issues will prove to be more complicated and time-consuming to dispose of 
than those involving fare level, and the separation of these two issues 
for trial and decision may enable the Board to effectuate any necessary 
changes in the'fare level at an early date, leaving the structural changes 
for later determination. Similarly, we anticipate that separate hearings 


6/ A second prehearing conference will be necessary to determine the 
additional issues and evidence to be submitted in the expanded 
proceeding. 
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or rule-making proceedings will be employed with respect to various 

of the individual fare-level issues such as rate of return, loa 

factor, rate-base questions, forecasts of revenues and expenses, etc. 
By the use of multiple procedures conducted simultaneously we hope to 
substantially reduce the time which will be required for our determina- 
tion of the issues. In this regard, the examiners and the parties 
should have in mind a general goal of submission of the fare- level 
questions to the Board within approximately one year from the date of 
this order, and the submission of the structure issues as soon thereafter 
as possible consistent with the development of the necessary re¢ord. 

We recognize that this may require extraordinary efforts on the part of 
the parties. On the Board's part, we intend to commit additional Board 
resources in order to expedite processing of the case. We will) expect 
the carrier parties to do likewise. 


The complainants have also requested the Board to prescribe a broad 
national policy with regard to the establishment of individual and joint 
air carrier fares. It has long been Board policy to require the pe EEeSS 
tion of individual carrier local fares between all points on a carrier’ s 
domestic system except where service would involve extreme circuity. We 
believe the carrier's tariffs reflect compliance with that policy. With 
respect to joint fares, the Board in Order 69-5-28 urged the establish- 
ment of such fares in all markets above a minimum traffic level! in which 
single-carrier service is not available. 7/ By Orders 69-8-85, |69-9-68, 
and 70-1-74, we authorized intercarrier discussions to this end| By 

Order 70- 1-18, issued concurrently herewith, the Board is approving 
an interim agreement filed by the local-service carriers as a result of 
these discussions which provides for the establishment of joint fares in 
these markets, suspending the trunkline carriers' proposed extension of 
increases in fares permitted last October which were interrelated with 
the anticipated agreement to establish such joint fares, and instituting 
an investigation with respect to the establishment of joint fares and 
the division of such fares between air carrier parties thereto.; In these 
circumstances, we find no need for any action with respect to the estab- 
lishment of joint fares in this proceeding. 


| 
ee 
7/ In markets where single-carrier service is available, carriers providing 


interline routing have often filed joint fares voluntarily in order to 
be competitive, and the Board has encouraged this practice. 
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Accordingly, pursuant to the Federal Aviation Act of 1958, and 
particularly sections 204(a), 403, 404, and 1002 thereof, 


IT IS ORDERED THAT: 


1. An investigation is instituted to determine whether the fares 
described in Appendix A attached hereto, including subsequent revisions 
and reissues thereof, and rules, regulations, and practices affecting 
such fares, are or will be unjust or unreasonable, unjustly discriminatory, 
unduly preferential, unduly prejudicial, or otherwise unlawful, and if 
found to be unlawful to determine and prescribe the lawful fares, and 
rules, regulations, and practices affecting such fares; 


2. The complaints in Dockets 20928 and 21326, to the extent deferred 
by previous orders of the Board, are consolidated in this proceeding; 


3. The investigation be assigned for hearing before an examiner 
or examiners of the Board at a time and place hereafter to be designated; 


4, The scope of the investigation in Docket 18936 is expanded to 
include the Discover America roundtrip excursion fares and is consolidated 
in this proceeding; 


5. The investigations instituted in Dockets 21322 and 21386 are 
dismissed; 


6. A copy of this order will be served upon American Airlines, Inc.., 
Braniff Airways, Inc., Continental Air Lines, Inc., Delta Air Lines, Inc., 
Eastern Air Lines, Inc., National Airlines, Inc., Northeast Airlines, 

Inc., Northwest Airlines, Inc., Trans World Airlines, Inc., United Air Lines 
Inc., Western Air Lines, Inc., Air West, Inc., Allegheny Airlines, Inc., 
Frontier Airlines, Inc., Mohawk Airlines, Inc., North Central Airlines, Inc. 
Ozark Air Lines, Inc., Piedmont Aviation, Inc., Southern Airways, Inc., 
Texas International Airlines, Inc., and upon the complainants in Dockets 
20928 and 21326, which are made parties to this proceeding. 


7. A copy of this order will be served upon the parties in 
Docket 18936, 


This order will be published in the Federal Register. 


By the Civil Aeronautics Board: 


HARRY J. ZINK 


Secretary 


APPENDIX A 


The normal fares and Discover America round-trip excursion fares, of 
the carriers named in ordering paragraph 6 of this order, applicable between 
¢ 


points in the continental United States (the 48 contiguous States and the 
District of Columbia) as set forth in tariffs on file with the Board. 


Seren , | 
The term “normal fares," as used in this appendix, means the fares 
designated in the tariffs as the following types of fares: | 


Air Shuttle 
Coach 

Day Coach 
Economy 

First Class 
Regional Class 
Standard Class 
Thrift 


Jet Coach 

Jet Commuter 

Jet Custom Class 

Jet Day Coach 

Jet Deluxe Coach 

Jet Deluxe Night Coach 
Jet Economy 

Jet First Class 

Jet Night Coach 

Jet Night Economy 
Jet Night First Class 
Jet Standard Class 


Propeller Coach 
Propeller Commuter 
Propeller First Class 
Propeller Night Economy 


Order 70-1-148 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 


at its office in Washington, D, C. 
on the 30th day of January, 1970 


Domestic passenger fare proposals by 


DOMESTIC TRUNKLINE & LOCAL SERVICE CARRIERS : Docket 21867 


ORDER OF INVESTIGATION AND SUSPENSION 


All trunkline carriers, Allegheny Airlines, Inc. (Allegheny) and 
Ozark Air Lines, Inc., (Ozark) propose, in connection with their normal 
fares tariffs, either to cancel the present expiration date of 
January 31, 1970,1/ or extend that date to the latter part of April.2/ 
These same carriers also propose to extend the January 31, 1970 expiration 
date of their Discover America fares, family fares, military fares, and 
youth fares, generally along the lines of their proposed extensions of 
normal fares, except in the case of youth and military discount fares 
which most propose to extend indefinitely. The remaining seven local 
service carriers3/ have not filed to extend their normal fares and, with 
only two exceptions, have not proposed any extensions to their major 
discount fares. 


1/ American, Braniff, Continental, Ozark, United, and Western. 

2/ To April 25, 1970 for Delta, National, Northeast, and Northwest (to 
January 31, 1970 for Northwest's youth fares) and to April 30, 1970 
for Allegheny, Eastern, and TWA. 

3/ Air West, Frontier, Mohawk, North Central, Piedmont, Southern, Texas 
International. Mohawk has requested special tariff permission to adjust 
most of its fares in markets of less than 400 miles and to revert to its 
pre-October fares for markets of 400 miles and over, 


» 
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The carriers proposing extensions, with the exception of Continental 
Air Lines, Inc., (Continental) would thereby continue beyond January 31, 1970, 
the fares presently in effect which are based on the formula suggested in 
Order 69-9-68, of September 12, 1969. Continental, on the other hand, has 
filed tariffs proposing to revise its present fares by re-establishing its 
pre-October 1 normal fare structure, increased across the board by 4.25 
percent ,4/ and by making corresponding adjustments to its discounted fares 
maintaining, however, the present percentage relationship to normal fares. 


The expiration date in question stems from Board Order 69-9-68 which, 
in permitting certain fare increases, provided that the carriers place an 
expiration date of January 31, 1970 on the new tariffs and that the pre- 
October 1 fares be contemporaneously refiled with a February 1, 1970 
effective date. The Board stressed that in reviewing the fares to be 
effective on or after February 1, 1970, great weight would be given to the 
industry's conformance with the Board's findings that the public interest 
required more extensive publication of joint fares at a satisfactory level, 
and the implementation of a more equitable division of interline revenues 
between participating carriers. The Board stated explicitly that the antici- 
pated loss of revenue to the trunkline carriers resulting from a modified 
division of joint fares was taken into account in its determination of the 
extent of increased revenues which was warranted. i 


The Honorable John E. Moss, M.C. (California), and other Members of 
Congress have filed e complaint against the proposed extension of present 
tariffs, requesting that they be suspended and investigated. The complainants 
assert that these tariffs embody a further response to Board Order '69-9-68 
which is allegedly illegal, and that tariffs filed in furtherance of it are 
unlawful. These complainants assert that the tariffs are unjust and 
unreasonable because by Order 69-9-68 the Board set maximum rates in violation 
of the Act; that the tariffs presently in effect are the responsibility of 
the Board and are illegal; and that the tariffs do not conform to Section 
1002(e} of the Act. Moreover, the complainants point out that the legality 
of Order 69-9-68 is presently under review in the U.S. Court of Appeals and, 
they assert, the Board should not compound the illegality of that Order by 
approving the proposed extensions. Finally, the complainants contend that 
load factors in October of less than 50 percent for each carrier can not be 
classified as economic or efficient and do not provide the public with adequate 


qu] This represents the average fare increase for the trunkline industry 


estimated by the Board to result from the October 1, 1969 fare changes. 
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and efficient transportation at the lowest cost consistent with the 
furnishing of such service, and allege that this creates a cause and effect 
relationship whereby higher fares reduce the breakeven passenger load 
factor and enable the carriers to offer more capacity than would otherwise 
be contemplated at the same traffic levels. 


Mohawk has also filed a complaint against the proposed extension of 
presently effective tariffs, alleging that there will remain no incentive 
for the industry as a whole to adopt the joint fares and a more equitable 
method of dividing interline revenues, which the Board has found necessary 
in the public interest, unless the proposed extensions are suspended, 


Several carriers2/ have answered the complaint by Congressman Moss 
and others asserting that the complaint rests upon the same arguments 
previously presented and considered by the Board; that the complainants 
have not challenged the continuing critical need of the carriers for 
increased revenues; that it is not the amount of increased revenue that is 
in dispute, but the manner in which the Board granted it, in that the 
domestic fare formula guideline upon which the revenue increase was based 
does not reflect certain standards; and finally that the procedural issue 
is before the courts and the Board should not base its actions on what it 
anticipates the courts may or may not do. TWA also contends that contrary 
to the contentions of the complainants, the subject tariff filings are not 
a "further response" to or "in furtherance" of Board Order 69-9-68, are 
not required by that order, but rather are independently filed; and that 
to revert to the pre-October 1 situation would solve nothing and would be 
a regression which neither the public nor the airlines can afford. 


TWA and United have also filed answers to Mohawk's complaint. United 
asserts that Mohawk has not questioned the reasonableness or lawfulness of 
the fares, and that it is asking the Board to use its rate-making process 
as a means of coercion upon the trunkline industry. TWA asserts that use 
of the Board's suspension authority in the manner suggested by Mohawk 
would be unlawful, and is generally in concurrence with the thrust of 
United's statement. 


As indicated, Continental proposes a different approach to the fares 
to be applicable as of February 1, 1970 and complaints have been filed agains 
proposal by the'Seattle Traffic Association (STA) and Northwest Airlines, Inc. 
(Northwest). STA complains against the proposed increases in fares between ~ 


Ne ————— 
5/ Allegheny, American, Continental, Eastern, TWA, and United. 


Seattle and various other points served by Continental, requesting 

these fares be suspended and investigated. The complaint al] 

proposed increases are far above those found by the Board to ! justified 

and, as such, ignore the cost orientation of the "fare formula’. STA contends 

that the proposed increases will result in establishing fares consid¢rably in 

excess of cost, thereby discriminating against the Seattle-southwest jpassengers 

It is alleged that the increase per passenger would be $14.00 in somd 

and that nowhere else in the United States are passengers being requir 

assume such fare increases. Finally STA asserts that the proposed incr 

violate the Board's order since they were not filed on 75 days’ notice 
Northwest's complaint states that the increases involved are not in 

the public interest since the proposed structure would again « abligh the 

myriad inconsistencies and inequities in the fare structure which were 

successfully eliminated by virtue of the Board’s September 12, 1969 order. 

Northwest contends that, if Continental's filing were permitted to becone 

effective, this would force the industry back into the morass from wHich it 

recently extricated itself because of the domino effect which would te set 

in notion, 


In support of its proposal, and in answer to the complaints. Continental 
alleges that costs are rising at an intolerable rate; that readily identifiable 
increases in costs such as for fuel and pilot Salaries will total $16,500,000 
in 1970; and that in view of these rising costs the question the Board faces 
is not whether the increases granted last October should be continued, but 
in what form. Continental further alleges that no formula should be |imposed 
upon the public and the carriers until its full impact is known, that there 
are many inherent deficiencies in the adoption of a rigid formula; that 
adoption of a formula results in serious inequities to the various carriers 
since it may or may not bear any relationship to the relative need of 
individual carriers; and that the formula approach violates a basic rule of 
rate making as set forth in section 1002(e)(5) of the Act, Continental 
refers to the fact that Order 69-9-68, is the subject of a petition for 
review now pending before the U.S. Court of Appeals. The thrust of this 
appeal, as alleged by Continental, is not that the fares are too high or 
otherwise unlawful, but rather that the procedures employed by the Board 
in suggesting the formula are unlawful; and that any action by the Court 
or by the Board which would result in a return to the revenue level produced 
by the pre-October 1, 1969 fares would be catastrophic. 

Continental alleges that Northwest's attack upon Continental's tariff 
proposal is nothing more than an effort to protect for itself the greatest 
benefit received by any carrier from the fare increases which resulted from 
the October 1969 fare revision; that STA's complaint essentially stems 
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6/ Continental asserts that since its proposed fare revision is equivalent 
in terms of revenue increase on an industry-wide basis to that permitted 
under Board Order 69-9-68, the normal 30-day notice period is applicable 
to its filing. 
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from the fact that, by using the September 1969 fares as a base, Continental 
would increase fares in Seattle's low density markets to the Southwest; that 
Seattle was the beneficiary of fare reductions resulting from application of 
the Board's October fare formula; and that those reductions were improperly 
required since the Board never found, and could not have found, that the 
September fares in the Seattle markets were unjust and unreasonable. 


As stated in Order 69-9-68, extension of the October 1 increases past 
January 31, 1970, is inter-related with the publication of additional joint 
fares in markets where single carrier service is not available, and the 
adoption of a more equitable division of interline revenues. The fare 
increase permitted was arrived at, in part, in anticipation of satisfactory 
carrier action in these areas. During the past several months, the carriers 
pursuant to Board authority,Z/ have held various industry meetings regarding 
these matters. On January 28, and 29, 1970, two agreements were filed with 
the Board; one on behalf of all trunkline carriers plus Allegheny and Southern $ 
and one on behalf of all local service carriers.8/ Essentially, the agreement } 
filed by the trunklines, Allegheny, and Southern, provides that joint fares 
will be established in markets without single carrier service in which 360 
passengers per quarter2/ were transported. A joint fare would be established 
for the dominant routing in each market, and would be equal to the sum of 
the local fares less $4.00. The joint fare revenue would be divided on the 
basis that the short haul carrier would receive its local fare whenever that 
fare is $23.00 or less. If the short haul carrier's local fare is in excess 
of $23.00, each carrier would first receive $9.00, and the balance of the 
joint fare would be prorated on the basis of the line haul portion of each 
carrier's local fare, that is, on the basis of each carrier's local fare 
reduced by $9.00. 


The agreement filed by the nine local service carriers, on the other 
hand, provides that joint fares will be established in markets not having 
single carrier service and in which 200 passengers per quarter=" were transpor 
The basis for establishing the joint fares would be the same; i.e., over the 
dominant routing in each market, at $4.00 less than the combination of local 
fares. Where the short haul fare is $35.00 or less, each carrier would first 


—— 

7 Orders 69-8-85, 69-9-68, 70-1-74. 
Agreements C.A.B. 21584 and 21586. Braniff and Western became 
signatories to the local-service agreement on January 30, 1970 
Based on the Board's 0 & D Survey for the second quarter of 1968. 
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receive $9.00, and the balance of the joint fare would be divided on the 
basis of the present rate-prorate. Where the short haul fare exceeds 
$35.00, the rate-prorate would apply. 

| 

The Board has reviewed the two agreements, and concludes that the 
agreement proposed by the trunkline carriers, Allegheny, and Southern does 
not adequately serve the public interest, and accordingly, we will disapprove 
that agreement. The agreement filed by the local service carriers, ion the 
other hand, appears to represent an acceptable interim solution. While 
short of the Board's ultimate objectives, this agreement is a substantial 
step in the direction of more adequately serving the public interest and 
providing a more equitable method of dividing joint fare revenues. The 
Board expressed its view in May 1969 (Order 69-5-283; dated May 8, 1969) that 
joint fares should be published in all markets where the volume of traffic 
averages one or more passengers a day, or about 100 passengers per quarter. 
The 200 passenger per quarter cut-off proposed by the local service \carriers 
does not fully meet this objective. However, it broadens the availability of 
through fares and as such reflects a considerable improvement over today's 
structure. On the other hand, the trunkline agreement would not reach a 
substantial number of passengers who today are required to pay the combination 
of local fares. This unwarranted compounding of previous increases |was not 
intended by the Board, and we have made it clear in the past that we do not 
believe it should be continued. 
Regarding the other aspects of the agreements, the Board does not 

consider a $4.00 reduction from the combination of local fares to be sufficient 
over the longer term, but will accept this as an interim improvement. Finally, 
the basis for the division of joint fare revenue proposed by the local service 
carriers is consistent with the Board's views as expressed in previous orders. 
The trunkline proposal on the other hand, falls significantly short !of 
providing a revenue division oriented to costs of service. 


In view of the foregoing, the Board finds that Agreement C.A.B, 21584 
is adverse to the public interest and does not find that Agreement C.A.B. 
21586 is adverse to the public interest or in violation of the Act. | 


Since the agreement we are herein approving does not afford a long term 
solution for the publication of joint fares, the Board has determined, to 
institute an investigation of joint fares, both as to the level and! to 
extent of publication. The investigation will include as well the issue 
of division of joint fares among the participating carriers. The Board finds 


that existing joint fares may be unjust or unreasonable or unjustly discriminatory 
or unduly preferential or unduly prejudicial, and that divisions of! such fares 
may be unjust, unreasonable, or inequitable, or unduly preferential! or 
prejudicial as between air carrier parties thereto, and that the establishment 
of additional joint fares may be required by the public convenience and 
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necessity, and should be investigated. ; 


Turning now to’ the presently pending tariff filings, the carriers 
were permitted to increase their fares by Order 69-9-68, of September 12, 1969 
in anticipation that they would make substaiutial progress toward alleviating 
the inequities that often exist in markets wuere single carrier service is 
not available. and where no joint fare is published for inter-carrier 
connecting service. The Board provided the carriers some four months in which 
to deal with these matters, and simultaneously required an expiration date 
of January 31. 3970, with respect to the carriers’ tariffs. Our action was 
based on the belief’ that the revision of local fares and publication of 
additional joint fares are interrelated parts of an integrated whole and 
therefore should not be accepted one without the other. We continue to be 
of chis conviction and, as previously mentioned, made it clear that the level 
of revenue increase’ permitted the trunkline industry we intended in part to Y 
absorb the anticipated loss of revenues stemming from an improved division 
of joint fares. In these circumstances, we will permit the local service 
carriers and Braniff and Western to extend their presently effective fares 
through April 30, 1970, the expiration date of their agreement which we are 
herein approving .10/ However, since the other trunkline carriers are not 
Signatories to an agreement the Board can approve, we see no alternative 
but to let their present tariffs expire with January 31, 1970. 


Our decision to permit a limited extension of the present fares of 
the local service carriers and Braniff and Western is also based upon the 
revenue need of these carriers, particularly the subsidized local service 
carriers. 


In view of these circumstances, and upon consideration of the tariffs, 
the complaints and answers thereto, and other relevant matters of record. 
the Board finds (1), that the local and joint fares proposed by American, 
Continental. Delta. Eastern, National, Northeast, Northwest, TWA, and 
United, may be unjust, unreasonable, unjustly discriminatory, unduly 
preferential or unduly prejudicial, or otherwise unlawful, and therefore 
should be investigated, and (2) that the tariffs in question should be 
suspended pending investigation 


Accordingly, pursuant to the Federal Aviation Act of 1958, and 
particularly sections 204(a), 403, 404, and 1002 thereof, 


These carriers’ may desire, for competitive reasons, to reduce on short 
notice, fares in markets where other trunkline carrier fares will be 

lower effective February 1, 1970. This may reduce considerably the 
revenue impact! of the October 1, 1969 fare increases on the local service 4 
curriers. Moreover, we had contemplated that the local service carriers, 
and in fact all short haul carriers, would receive relatively greater benef 
from a more equitable method for dividing joint fare revenue, which has 
not been forthcoming insofar as most of the trunkline carriers are con- 
cerned. The local service industry as a whole cannot benefit from the 
agreement to which all the trunkline carriers are not a party. On the 
other hand, there is no warrant for our prohibiting the subsidized 
carriers from obtaining the benefits of the October i fare increase to 

the extent possible. 
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IT IS ORDERED THAT: 

1. An investigation is instituted to determine whether the fares and 
provisions described in Appendix A attached hereto, and rules, regulations, 
or practices affecting such fares and provisions, are or will be unjust or 
unreasonable, unjustly discriminatory, unduly preferential, unduly prejud- 
icial, or otherwise unlawful, and if found to be unlawful to determine and 
prescribe the lawful fares and provisions, and rules, regulations, ‘and 
practices affecting such fares and provisions; 


2, An investigation is instituted to determine whether joint fares 
between points in the continental United States (the 48 contiguous States 
and the District of Columbia) on file or hereafter filed with the Board and 
fares between points in the continental United States where no through 
one-factor fares are on file with the Board and rules, regulations, and 
practices affecting such fares, are or will te unjust or unreasonable, 
unjustly discriminatory, unduly preferential, unduly prejudicial, or other- 
wise unlawful, and if found to be unlawful, to determine and pres¢ribe the 
lawful fares and rules, regulations, or practices affecting such fares; 


3. An investigation is instituted to determine whether the divisions 
of joint fares between air carriers for air transportation between points 
in the continental United States (the 48 contiguous States and the District 
of Columbia) are or will be unjust, unreasonable, inequitable, unduly 
preferential, unduly prejudicial, or otherwise unlawful, and if found to 
be unlawful to determine and prescribe the just, reasonable, and equitable 
divisions to be received by the air carriers; 


4, Pending hearing and decision by the Board, the fares and’ provisions 
described in Appendix A attached hereto are suspended and their use deferred 
to and including April 30, 1970, unless otherwise ordered by the Board, and 
that no changes be made therein during the period of suspension except by 
order or special permission of the Board; 


5. These investigations be assigned for hearing before examiners of 
the Board at a time and place hereafter to be designated; 


6. Acopy of this order will be filed with the aforesaid tariffs and 
served upon American Airlines, Inc., Continental Air Lines, Inc., Delta Air 
Lines, Inc., Eastern Air Lines, Inc., National Airlines, Inc., Northeast 
Airlines, Inc., Northwest Airlines, Inc., Trans World Airlines, Inc., United 
Air Lines, Inc., and upon the complainants in Dockets 21788 and 21803, which 
are made parties to the investigations ordered in ordering paragraphs 1, 2, 
and 3; 


7 A copy of this order will be served upon Air West, Ine., Allegheny 
Airlines, Inc., Braniff Airways Incorporated, Frontier Airlines, Inc., 
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Mohawk Airlines, Inc., North Central Airlines, Inc., Ozark Air Lines, Inc., 
Piedmont Aviation, Inc., Southern Airways, Ine., Texas International Airlines, 
Inc., and Western Air Lines, Inc.,which are made parties to the investigation 
ordered in paragraphs 2 and 3; 


8. Except to the extent granted herein the complaints in Dockets 21780, 
21788, 21800, and 21803 are hereby dismissed; 


9. Air West, Inc., Allegheny Airlines, Inc., Braniff Airways, Incorporaté¢ 

rontier Airlines, Inc., Mohawk Airlines, Inc., North Central Airlines, Inc., ¥ 
Ozark Air Lines, Inc., Piedmont Aviation, Inc., Southern Airways, Ine., Texas 
International Airlines, Ine., Western Air Lines, Inc., and/or their publishing ff 
agent are hereby ‘authorized to file tariff provisions on not less than one 
day*s notice extending the expiration date of presently effective fares from 
January 31, 1970, to April 30, 1970, and to postpone the effective date of 
tariffs containing pre-October 1, 1969, fares to May 1, 19705 


10. Special Tariff Permission Application No. 1897 filed by Airline Tariff 
Publishers, Inc., is hereby denied; ‘ 


ll. Agreement C.A.B. 21586 is approved; 
12. Agreement C.A.B. 21584 is disapproved. 
This order will be published in the Federal Register. 


By the Civil Aeronautics Board: 


(SEAL) 


MINETTI, MEMBER, FILED THE ATTACHED CONCURRING STATEMENT. 


MINETTI, MEMBER, CONCURRING: 

I concur in the action of the majority in approving the rate 
prorate provisions of the Agreement and in the publication of _ 
additional joint fares at a level less than the sum of the local 
fares. However, I concider that the local carrier Agreement does 


not go far enough in the publication. of joint fares in additional 
| 


markets and in the level of such joint fares. For the interim | 


period, I am of the opinion that the new joint fares (a) should be 


published for markets of 100 passengers or more in the base quarter 
(xr. ther than 200 passengers per the Agreement) and (b) should ve 
set at a level not less than $5.00 below the local fares (as compared 
with $4,00 in the Agreement). I would have preferred that the Board 
had not permitted the increase of the passenger fares above those 
prevailing on September 30, 1969, without investigation (see Concurrence 
and Dissent attached to Order 69-9-68, September 12, 1969), and that 
any extension of that increase be coupled with the foregoing joint 
fare structure. Nevertheless, since the joint fare agreement of the 
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local service carriers is a long overdue step in the right direction, 


I concur in the approval of that agreement. 


/s/ G. JOSEPH MINETTI 


APPENDIX A 
Page 1 of 4 


The fares and provisions described in this appendix shall not be deemed to 
include such fares and provisions to the extent that they are applicable 
to or from Canada (except as specifically provided otherwise herein in 
connection with tariff C.A.B. No. 117 issued by Airline Tariff Publishers, 
Inc., Agent). 


SS Se See ————— EEE 
TARIFF C.A.B. NO..90 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC., AGENT: 


On 73rd Revised Title Page, in the provisions captioned “NOTICE OF 
EXPIRATION": 


The encircled-X reference markes denoting cancellation of AA, 
CO, DL, EA, NA, NE, NW, TW, and UA. 


The provisions reading as follows (except insofar as they apply 
for AC, AL, BN, CP, and WA): 


"This tariff expires for AC, DL, NA, NE and NW with 
April 25, 1970, for AL, EA and TW with April 30, 1970, . 
for AA, BN, CP, UA and WA with December 31, 1970 and. 
for CO with January 31, 1971." 

All increased fares and all reduced fares on the following pages: 


18th Revised Pages 24-C and 24-D. 


TARIFF C.A.B. NO. 98 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC. , AGENT: 


On 8th Revised Title Page, in the provisions captioned “NOTICE OF 
EXPIRATION" : , 


The encircled-X reference marks denoting cancellation of AA, 
CO, DL, BA, NA, NE, NW, TW, and UA. 


All increased fares and all reduced fares on the following pages: 
2kth Revised Pages 41 and 42 
25th Revised Pages 42-A and 4e-B 
Sth Revised Pages 42-C and 42-D 
7th Revised Pages 42-B and 42-F. 
TARIFF C.A.B. NO. 101 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC., A : 


On 6th Revised Title Page, in the provisions captioned “NOTICE OF 
EXPIRATION" : 


The encircled-X reference marks denoting cancellation of AA, 
CO, DL, EA, NA,.NE, NW, TW, and UA. 
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TARIFF C.A.B. NO. 101 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC., AGENT: 
On 6th Revised Title Page, in the provisions captioned "NOTICE OF 
EXPIRATION": (Continued) 


The provisions reading as follows (except insofar as they are 
applicable for AL): 


“This tariff expires for DL, NA, NE and NW with 
April 25, 1970 and for AL, EA and TW with April 30, 
1970." 


All increased fares and all reduced fares on the following pages 
(except fares applicable to or from Hilo or Honolulu): 


30th Revised Page 102 

35th Revised Pages 103 and 104 
36th Revised Pages 105 and 106 
23rd Revised Pages 107 and 108. 


TARIFF C.A.B. NO. 117 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC., 


AGENT: 


On 12th Revised’ Page 29, the fares, exceptions, and other provisions 
applicable for account of the carriers AA, cO, and DL (subject to 
Note A below). 


On 12th Revised Page 30, the fares, exceptions, and other provisions 
applicable for account of the carriers EA, NA, NE, and NW (subject to 
Note A below). 


On 23rd Revised Page 31: 
Those fares and provisions applicable for account of the carrier 
TW which are subject to the expiration date reading "These 
provisions expire with April 30, 1970". 


The fares, exceptions, and other provisions applicable for 
account of the carrier UA (subject to Note A below). 


APPENDIX A 
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TARIFF C.A.B. NO. 117 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC., AGENT: 


On 23rd Revised Page 32, the provisions in Rule 44(D)(6) and the EXCEPTIO§ 
thereto (subject to Note A below). 


Note A: Where fares described herein are subject to exceptions that the 
either are not applicable for transportation between points in 
the United States on the one hand and Canada on the other or 
are applicable only on such transportation, such fares and their} 
exceptions are suspended notwithstanding their reference to 
transportation to or from Canada. The suspension of such fares 
and exceptions will affect the fares between United States } 
points but will not affect the level of fares to or from Canada. ¥ 


TARIFF _C.A.B. NO. 126 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC., AGENT: 


In Supplement No. 1, the provisions captioned "NOTICE" except insofar 
as they apply for AL. 


On lst Revised Page 4, the encircled-X reference marks and the provisions} 
captioned "PARTICIPATING CARRIER CANCELLATION" insofar as the cancel 
American Airlines, Inc. (AA), 


Continental Air Lines. Inc. (CO), anu Unicca Air Lines, lu. ‘ua) 
as participating carriers and insofar as 


they cancel fares and other provisions of such carriers. 


TARIFF C.A.B. NO. 127 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC., AGENT: 
In Supplement No. 1, the provisions captioned "NOTICE" except insofar 
as they apply for AL. 


On lst Revised Page 4, the encircled-X reference marks and the provisions 
captioned "PARTICIPATING CARRIER CANCELLATION insofar as they cancel 
American Airlines, Inc. (AA), 
Continental Air Lines, Inc. (CO), and Uniteé Air Lines, inc. (UA) 

as participating carriers and insofar as 
they cancel fares and other provisions of such carriers. 


TARIFF C.A.B. NO. 128 ISSUED BY AIRLINE TARIFF PUBLISHERS, INC., AGENT: 


In Supplement No. 1, the provisions captioned "NOTICE" except insofar 
as they apply for AL. 


On lst Revised Page 3, the encircled-X reference marks and the provisions 
captioned "PARTICIPATING CARRIER CANCELLATION" insofar as they cancel 
American Airlines, Inc. (AA), Continent4 
Air Lines, Inc. (CO), and U...ted Air Lines, Inc. (UA) 

as participating carriers and insofar as they cancel fares and 
other provisions of such carriers. 
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TARIFF C.A.B. NO. 83 ISSUED BY EASTERN AIR LINES, INC.: 


On 19th Revised Page 7, all fares and provisions. 
On 18th Revised Page 8, all fares and provisions. 


On 17th Revised Page 8, the provision reading "(Expires with March aL. 
1970)" ¥ f 


TARIFF C.A.B. NO. 254 ISSUED BY EASTERN AIR LINES, INC.: 
The provisions on the 7th and 8th Revised Title Pages. 


TARIFF C.A.B. NO. 295 ISSUED BY EASTERN AIR LINES, INC.: 


The provisions in Supplement No. l. 


TARIFFS C.A.B. NOS. 297 AND 300 ISSUED BY EASTERN AIR LINES, INC.: 


All fares and provisions. 


Order 70-1-159 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 3lst day of January 1970 


Domestic passenger fare proposals by 
Dockets 21867 
DOMESTIC TRUNKLINE & LOCAL SERVICE CARRIERS 21870 


ORDER VACATING SUSPENSIONS 


By Order 70-1-148, dated January 30, 1970, the Board approved 
Agreement C.A.B. 21586 providing for the establishment of additional 
joint fares and the division of joint fares between carriers, sus- 
pended tariff proposals for effectiveness on and after February 1, 
1970, of trunkline carriers not signatory to the agreement, and 
permitted carrier parties to the agreement to extend their presently 
effective fares through April 30, 1970. 


Additional carriers have now become parties to the agreement 
approved by the Board, and we will also permit them to extend their 
presently effective fares through April 30, 1970. 1/ 


Our decision is based not only on the fact that the carriers have 
agreed to extend the availability of joint fares to a substantial num- 
ber of passengers and to divide joint fares more equitably among 
carrier parties, but also on the fact that the carriers' revenue need 
remains severe. Nothing has occurred subsequent to the granting of 
the October 1 increases to persuade the Board that the increases were 
not warranted at that time, or do not continue to be necessary to 


ee 

1/ A complaint was filed by the Honorable John E. Moss, M.C., and other 
Members of Congress against any tariffs filed pursuant to 
Order 70-1-148. The complaint raises substantially the same arguments 
that have previously been raised in complaints which the Board has 
considered and acted upon in prior orders in Dockets 20928, 21322, 
and 21867. For the reasons set forth in those orders, the complaint 
will be dismissed. 


preserve the economic health of the industry. In Order 69-9-68, 
dated September 12, 1969, we discussed at considerable length the 
cost pressures faced by the carriers at that time in almost every 
category of cost. There is no question that the carriers have sus- 
tained substantial increases in labor expenses, landing fees, fuel 
costs, commission rates, and costs in other areas. Airport con- 
gestion continues to be an expensive problem, and the carriers are 
committed to major capital expansion programs in an effort to con- 
tinue to satisfy the ever-expanding transportation requirements of 
the public. The rate of return on adjusted investment for the | 
trunkline industry ‘as a whole dropped to 4.47 percent for the year 
ended September 30, 1969, compared to 4.74 percent for the year ended 
June 30, 1969, and 4.78 percent for the year ended March 31, 1969, 
despite the fare increases permitted in February 1969. Earnings data 
are not yet available for periods subsequent to September 30, 1969, 
and while it may be anticipated that the October 1, 1969, fare in- 
crease would effect some improvement in earnings, there still appears 
to be no prospect that earnings will reasonably approach 10.5 percent. 

Clearly, the disparity between capacity increases and traffic 
growth remains a serious industry problem and must contribute to the 
inadequate earnings reported. The Board remains greatly concerned 
about this problem, and by Order 70-1-147, dated January 29, 1970, we 
have ordered a general investigation of passenger fares, which will 
include the matter of establishing load-factor standards for rate- 
making purposes. At this juncture and in light of the fact that the 
fare increases implemented in 1969 will fall considerably short; of 
producing a 10.5 percent rate of return to the industry, there is no 
reason to believe that these fare increases underwrite costs associated 
with excess capacity. 


We also remain of the view that the agreement reached by the 
carriers represents only an interim solution to the problems of estab- 
lishing reasonable joint fares in markets where single-carrier service 
jis not available and of the division of all joint fares between carrier 
parties thereto. We will therefore proceed with the investigation 
ordered in paragraphs 2 and 3 of Order 70-1-148 to determine whether 
existing and subsequently published joint fares may be unjust or unreason- 
able or unjustly discriminatory or unduly preferential or unduly preju- 
dicial, whether the establishment of additional joint fares may be 
required by the public convenience and necessity, and whether the divisions 
of joint fares may be unjust or unreasonable or inequitable or unduly 
preferential or unduly prejudicial as between air carrier parties thereto. 
Pursuant to our authority under section 1002(h) of the Act, we will, of 
course, determine the date from which any order we may make with respect 
to division of joint fares shall be effective when we issue our opinion 
in the investigation. 
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Accordingly, pursuant to the Federal Aviation Act of 1958, and 
particularly sections 204(a), 403, 404, and 1002 thereof, 

IT4IS ORDERED THAT: 


l. The itvestigation ordered in paragraph 1 of Order 70-1-148 
is dismissed..as to the carriers listed in the appendix attached hereto; 


2. The suspension ordered in paragraph 4 of Order 70-1-148 is 
vacated with respect to the fares and provisions in Appendix A thereof 
applicable to the carriers listed in the appendix attached hereto; 


3. The carriers listed in the appendix attached hereto and/or 
their publishing agent are hereby authorized to file tariff provisions 
on not less than one day's notice extending the expiration date of their 
presently effective fares from January 31, 1970, to April 30, 1970, 
and to postpone the effective date of tariffs containing pre-October 1, 
1969, fares to May 1, 1970; 

4. The complaint in Docket 21870 is dismissed; 


5. A copy of this order will be served upon all parties served 
with Order 70-1-148. 


This order will be published in the Federal Register. 


By the Civil Aeronautics Board. 


Harry J. Zink 


Secretary 


Member Minetti adheres to his views as expressed in 


Order 70-1-148, dated January 30, 1970. 
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American Airlines, Inc. 
Continental Air Lines, Inc. 
Delta Air Lines, Inc. 
Eastern Air Lines, Inc. 
National Airlines, Inc. 
Northeast Airlines, Inc. 
Northwest Airlines, Inc. 
Trans World Airlines, Inc. 


United Air Lines, Inc. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 23,627 


JOHN E. MOSS, et al., 
Petitioners, 
Vv. 
CIVIL AERONAUTICS BOARD, 


Respondent. 


; Petition-for Review of Orders 
ew of the Civil Aeronautics Board 


STANFORD G. ROSS 


Of Counsel H. DAVID ROSENBLOOM 


RONALD B. LEWIS Caplin & Drysdale 
1101 - 17th Street, N. W. 1101 - 17th Street, N. W. 
Washington, D. C. 20036 Washington, D. C. 20036 


Attorneys for Petitioners 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 23,627 
JOHN E. MOSS, et al., 
Petitioners, 
Vv. 
CIVIL AERONAUTICS BOARD, 
Respondent. 


Petition for Review of Orders 
/ of the Civil Aeronautics Board 


REPLY BRIEF FOR PETITIONERS 


Petitioners are replying to the briefs filed by the 
Civil Aeronautics Board and certain carriers because those 
briefs seek to convey the impressions that the agency has 


acted here in a reasonable manner consistent with the 


governing statute and that this is merely another in a long 


string of similar regulatory cases. Both of these conten- 
tions are, in Petitioners' view, incorrect. 

The parties are in agreement that the principal ques- 
tion in this case is how far the CAB may involve itself in 
the ratemaking process without following the procedures of 
section 1002(d) of the Federal Aviation Act of 1958 and 


without adhering to the substantive criteria of section 


1002(e). The Board apparently believes that even when it 


plays an instrumental part in determining rates, it alone 


may decide when, if ever, those sections are to be applied 


to its activities. 
The CAB states that if it does not "purport" to pre- 
scribe rates pursuant to section 1002(d) (Resp. Br., p. 14), 
it may effectively promulgate a rate formula and approve 
tariffs based on that formula without regard to the proce- 
| 
dural and substantive rules of the statute. A complaint 
from interested members of the public may be deferred inde- 
finitely or, indeed, dismissed entirely, with perhaps the 
possibility of being resurrected at a later date in the event 
the complainants seek judicial review. 1/ When resurrected, 
that complaint may be scheduled for decision after a year or 
more of proceedings, with no possibility of retroactive 
relief. And prior to the Board's decision, according to the 
Board, no court may step in to accord relief. 
The CAB maintains that this position is sanctioned by 
the "plain language" of section 1002(g) of the Federal Aviation 
| 
Contrary to intimations in the Board's brief, ‘Petitioners’ 
complaints against the Board's formula and the tariffs now 
in effect (as opposed to Petitioners' accompanying request 
for a general passenger fare investigation) were not 
deferred last September, but were denied. Iti is, moreover, 
absurd for the Board to suggest that it has not passed on 
the reasonableness of the present tariffs and! to claim that 
the belated resurrection of Petitioners' complaints and 
their consolidation with a general investigation, part of 
which may be completed after a year's time, "afforded peti- 


tioners and the public full opportunity to participate in 
the ratemaking proceedings . ..." (Resp. Br., p. 34) 


Act (Resp. Br., p- 13) or, if not by that section, then by a 
need for administrative flexibility which derives general 
support from other broad provisions of the statute. 2/ We 
have earlier stated why we believe section 1002(g), which is 
interlocutory in nature, cannot justify the Board's orders 
here. (Pet. Br., pp. 32-33). We add at this juncture only 
that the cases cited by the Board, relating to the Interstate 
Commerce Commission's powers under a similar provision, indi- 


cate as we did that section 1002(g) orders serve "only as an 


interim action, to preserve the status quo... ." Ferguson-Steere i 


2/. The intervening carriers rely exclusively on an expansive 

~~ interpretation of the Board's powers under section 1002(g). 
It is worth noting that these carriers are not so tolerant 
of the Board's powers when the agency acts without notice 
and hearing to deny, rather than grant, a benefit to them. 
Thus, a number of the carriers protested when the Board 
indicated in late January that it would condition its con- 
tinued approval of the present tariffs upon agreement with 
a joint-fare arrangement proposed by the local service 
carriers and found "satisfactory" by the Board. Following 
a denial by this Court of an interlocutory petition to 
strike down this decision, the trunk carriers all signed 
the agreement; but the carriers made it plain that they 
considered the Board's actions to be flatly illegal. Amer- 
ican Airlines, for example, notified the Board that it was 
signing the agreement "under duress and without waiver of 
any right or remedy that may be available to it, before the 
Board or the courts . . .", and that "the procedures fol- 
lowed by the Board . . . are contrary to .. . [the Federal 
Aviation] Act and to the Administrative Procedure Act;" 
Trans World Airlines wrote that it was signing "under 
duress" and termed the Board's action "an attempt to pre- 
scribe the division of rates illegally and without notice 
and hearing required pursuant to section 1002(h) of the 
Federal Aviation Act." 


Motor Co. v. United States, 126 F. Supp. 588, 590' (N.D. Texas 


1954). 3/ The Board's argument assumes, in any event, that 
section 1002(g) is irrelevant, for the agency claims that it 
"could have made its views known by press release or other 
publication or discussion without being called colcask for 
improperly issuing a procedurally defective rate order." 
(Resp. Br., p. 15) The Board thus ultimately relies for its 
position on considerations of administrative flexibility. 

The Board's contention appears to be that the "variety 
of powers" granted by the statute (Resp. Br., p. 27) authorizes 
it to employ any number of ex parte procedures connae its 
decisions with respect to rates known to the carriers. Thus, 
the Board claims that if it did not employ what it terms 
"speaking" orders under section 1002(g), it could make its rate 
decisions known in press releases or other statements, or could 
"review the tariff informally with the carrier" (Resp. Br., p. 29; 
Id., pp. 15, 30). Essentially, the Board's position is that 
in order not to "hobble the administrative process” (Id., p. 13), 
the Board should never be held to procedural and substantive 
ratemaking standards unless the Board itself "regard (s) its 
action" as ratemaking. (Id., p. 22). | 


—_—_—_—_—_— | 


3/ The Board at one point in its brief characterizes its actions 
here as merely intended to maintain the status quo pending 
investigation (Resp. Br., p- 24). This is contrary to fact, 
because the tariffs established on the basis of the Board's 
order, far from representing the status quo, constituted 
both a totally new fare formula anda significant increase 


in fares. 


Such non-statutory arguments have inherent limitations. 
The Federal Aviation Act cannot be read as the Board suggests. 
Sections 1002(d) and 1002(e) of the Act are clearly intended 
to open up the Board's decision-making process to the presenta- 
tion of certain views on the record, at a full and fair hearing, 
and to bind the agency to certain standards when it undertakes 
to determine rates. These sections would be read out of the 
statute if the Board were permitted consistently to determine 
rates for the entire industry, to thrust those rates upon the 
carriers, to ignore complaints from the public, and to go to 
court on the basis of administrative expediency and its own 
assurances that it has acted in the public interest -- as it 
is seeking to do in this case. 

None of the decisions cited by the Board supports such 
a result. The string of old Interstate Commerce Commission 
cases upon which the Board principally relies, such as ICC v. 
Inland Waterways’ Corp., 319 U.S. 671 (1943), Algoma Coal & 
Coke Co. v. United States, 11 F. Supp. 487 (E.D. Va. 1935), and 
Birmingham Slag Co. v. United States, 11 F. Supp. 486 (N.D. Ala. 
1935), did not deal with an issue of agency involvement in the 
ratemaking process without regard to the procedural and substan- 


tive rules of the governing statute. Those cases merely dis- 


cussed the threshold question of when an agency's decisions with 


respect to rates -- there made on the record and in accordance 


with the procedural and substantive standards of the statute -- 


will become subject to review under the Interstate Commerce 


Act. 4/ Similarly, cases such as United States v. Los Ange- 
les & S.L.R. Co., 273 U.S. 299 (1927), and Toilet Goods Ass'n 
v. Gardner, 387 U.S. 158 (1967), dealt with the question of 
when a potential dispute between an agency and a regulated 
company is ripe for resolution. Other cases cited by the 
Board have already been discussed by Petitioners and the con- 
tending interpretations of those cases are fully disclosed 
by the briefs. 

This case raises questions about the administrative 
process which were not remotely contemplated in the decisions 
cited by the Board. The case is unique because (a) it fully 
and clearly discloses important agency actions taken without 


regard to governing statutory provisions and (b) the agency 


has decided to defend the case by a claim of inherent discre- 


tionary power not controlled by the statutory provisions. 


Only a decision of this Court that compels the Board to 


4/ In those cases the statute in question specifically con- 
templated the possibility of a reparations remedy on 
collateral attack, and the courts emphasized that such 
remedy was still available to the complainants if they 
could show that the tariffs in question were unlawful 
when applied to them. 


exercise its responsibilities in accordance with the govern- 


ing statute can protect the public interest. 


Respectfully submitted, 
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sic 
attributes to the Board's formula. Moreover, the individual carriers’ 
current earnings reflect the current structure with all its anomalies 

and the National proposal would merely perpetuate this situation. National's 
assertion that the fare structure formula adopted by the Board reflects only 
cost considerations and ignores value of service we believe is incorrect. 
The costs studies made by the Board show much higher costs in short haul 
markets and much lower costs in long haul markets than are reflected in 

the formula. The Board believes that the formula we have adopted strikes 

a reasonable balance between cost and value of service considerations. 


Airlift and Flying Tiger substantially reiterate the position) expressed 
in their statement of position and oral argument that the Board should take 
some steps toward restructuring the domestic cargo rate structure 
simultaneously with the proposed passenger fare restructuring. The cargo 
carriers further request that the Board broaden the fare restructuring 
contemplated by Order 69-9-68 to include establishment of cargo rate 
structure guidelines, to be implemented by making the continuation! 
of the passenger fare increases beyond January 31, 1970, 
contingent upon the carriers reaching agreement on such a revised cargo rete 
structure. We do not believe it wise to link the passenger fare structure 
matter to possible modification of the domestic cargo rate structure. While 
we would encourage the carriers to review and improve the economics of their 
cargo rate structure, we find no basis to make improvements in pesecnsst 
fare structure contingent upon cargo rate changes. 

Accordingly, pursuant to the Federal Aviation Act of 1958, and 
particularly sections 204(a), 403, 404, and 1002 thereof, | 


IT IS ORDERED THAT: 


1. The petitions for reconsideration of Order 69-9-68 be and, they 
hereby are denied. ; 


2/ National also objects to what it calls “regulatory coercion" with respect 
to the consideration of modified bases for division of interline revenues 
among participating carriers. The Board is not committed to any particular 
result but does expect the domestic industry to examine this matter in 
good faith. As stated in Order 69-9-68, a change in the present rate 
prorate method appears to be warranted by current relationships of long 
haul to short haul costs, and we took into account in reaching our 
decision the possibility that some revenue shift from long haul to 
short haul carriers might occur. 


aes 


2. This order will be served upon all petitioners and interested 
parties in Docket 21322. 


This order will be published in the Federal Register. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 


Secretary 


MEMBERS MURPHY AND MINETTI CONCURRING AND DISSENTING: 


We adhere to the views expressed in our respective concurrences and 
dissents to Order 69-9-68 and would suspend and investigate the tariffs 


filed pursuant to that order to the extent they are inconsistent with 


those views. 


/s/ ROBERT T. MURPHY 


/s/ G. JOSEPH MINETTI 


